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A PROEME

TO THE

THIRD PART of the INSTITUTES.

EN the Second Part of the Inftitutes we have fpoken only of

acts of parliament, (viz.) of Magna Carta, and many ai--
cient and other a&s of parliament, which we have ex-

plained, and therein obferved which of them are declaratory of
thc ancientlawes of this realme, which are introdutory of new,
and which mixt: all of them (exceptinga very few) concerning

common pleas, and thefe two great pronouns, meum and fuum.

In this ‘Third Part of the Inftitutes, we are to treat de mals,
viz. of high treafon, and other pleas of the crowne, and criminall
caufes, moft of them by alt of parliament, and fome by the
common law: in which cafes the law of all other is moft necef-
fary to be knowne, becaufe it concerneth the fafety of his ma-
jeftie, the quiet of the common=-wealth, and the life, honour,
fame, liberty, blood, wife, and pofteritie of the party accufed,
befides the forfeiture of his lands, goods, and all that he hath:
for 1t i1s truly faid of thefc laws, Reliqua leges privatorum bo-
sminum commodis profpiciunt, he regice majeftati, fubditorum vite,
ac publice tranquillitati confulunt. And that in thefe cafes the
ancient-maxime of the law principally holdeth, Afifera fervitus
e/t, ubi jus ¢oft vagum, aut incognitum. And where fome doth obje&

againit

Sce the 1. part
of the Inflitutes
iect. g500.

N aluin non babet
efficientem, fed de-

S clenten cate fan.

Evill hath not
an cflicient, but
a deficient caufle,
by reafon of the
want of fome
vertue or nota-
ble gﬂﬁdi

Stamford.



A PROEME 20 the

againft the lawes of England, that they arc darke and hard to be
underftood, we have {pecially in thefe and other parts of the
Inftitutes opened fuch windowes, and made them f{o lightfome,
and eafie to be underftood, as he that hath but the light of na-
ture, (which Solomon calleth the candle of Almighty God,
Prov. 20. 27.) adding induftrie and diligence thereunto, may
cafily difcerne the fame. And that may be verified of thelc
lawes, that lex ¢/ /ux, Prov. 6. 23, the law itlelfe 1s a hLght.
See Rom. 2. 14. And when we confider how many adls of
parliament (publifhed in print) that have made new treafons and
other capitall offences, are either repealed by generall or exprefle
words, or expired: how many inditments, attainders of trea-
fons, felonies, and other crimes, which are not warrantable by
law at this day : and how few book-cafes there have been pub-
lithed of treafons, (though a fubjelt of greateft importance) and
thofe very flenderly reported: we in refpect of the places which
we have holden, and of our own obfervation, and by often con-
ferences with the fages of the law in former times concerning
criminall caufes or pleas of the crowne, have thought good to
publifh this third part of the Inftitutes, wherein we follow that
old and fure rule, Qwod judicandum efl legibus, et non exemplis.
A worke arduous, and full of fuch difhcultie, as none can either
fecle or beleeve, but Le onely which maketh tryall of it.  And
albeit itdid often terrifie me, yet could it not in the end make
me defiflt from my purpofc; (efpecially in this worke) {o farre
hath the love and honcur of my country, to paflc through all la-

bours, doubts, and dilticultics; prevailed with me.

T'his, as other parts of the Inftitutes, wee have fet forth in
sur Enzlith tongue, not oncly for the reafons 1n the preface to
the firft part of the Inftitutes alledged, which we prefume may
fatisfie any indifferent and prudent reader: but f{peccially this
treatiie of the pleas of the crowne, becaufe, as it appeareth by
that which hath been faid, it concerncth all the fubjelts of the
realme more neerly by many degrees, then any of the other.

Bal. cent. 2. fo. Hereunto you may adde that which Robert Holcothan Englifh

145,
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Third Part of the Inflitutes.

snan furnamed Theologus magnus, upon the fecond chapter of
the book of Wifdome, in or about the 20. yeare of king L. 3.
wrote to this effe€t. Narrant hiflorie quod cum T¥illielmus
dux Normannorum regnum Anglie conquifiviffet, deliberavit qus-
msdo linzuam Saxonicam poffit deflrueres et Angliam, et Normnan-
niam in idiomate accordari, et ideo ordinavit, quod nullus in
curia regia placitaret nift in Gallico, et iterum quod puer quili-
bet ponendus ad litevas addifceret Gallicum, et per Gallicum La-
tinum, quee duo ufque hodie obfervantur. Hec ille. But the

{tatute of 35 k. 3. cap. 15. made not long aftcr Holcoth wrote,
hath takcn thefe edicts of a conqueror away, and given due

35 E. 3. ca. 15.

honour to our Englifh language, which is as copious and fig-
nificant, and as able to exprefle any thing in as few and apt
words, as any other native language, that is {poken at this day.

And (to fpeake what we think) we would derive from the Con-
queror as little as we could.

When Henry the firft died, all the ifflue male of the Con-

queror, and of his fonnes were dead without iflue male.

The wife of king H. 1. was Mawde daughter of Malcolme
kiag of Scotland firnamed Canmor, and of Margaret his wife,
who was the granchild of Edmond Ironfide king of England,
viz. the faid king Edmond had iflue Edward firnamed the
Outlaw, becaufe helived a long time beyond fea with Salamon
king of Hungary out of the extent of the lawes of this realme.
Edward had ifiue the faid Margaret his eldeft daughter, famous
for her piety and vertue; fhe had ifflue Mawde wife of king H. 1,
who by her bad ifflue Mawde, of whofe Englifh blood by Gef-

fery Plantagenct earle of Anjou all the kings of England are li-
neally defcended,

We have in this Third Part of the Inftitutes cited our an-
cient authors, and bookes of the law, viz. Bracon, Britton, the

Mirror of Juftices, Fleta, and many ancient records, never (that
we know) before publifhed, to this end, that feeing the pleas of
the crown are for the moft part grounded upon, or declared by

ftatute
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ftatute lawes, the ftudious reader may be inftructed what the
common law was vefore the making of thofe {tatutes, whereby
he thall know, whether the ftatutes were introductory of a new
law, declaratory of the old, or mixt, and thereby perceive what
was the reafon and caufe of the making of the {fame, which will
oreatly conduce to the truc underftanding thereof.

We thall firft treat of the higheft, and moft hainous crime of
high treafon, Crimen lacfe majeffatis ; and of the reft in order,
as they are greater and more odious then others.

C AU



CA?P. 1L

OF HIGH TREASON.

) Y the ftatute of 25 E. 3. de proditionibus, is declared in
' certaine particular cafes, what offences thall be taken to
be treafon, with this reftriction, that if any other cafe fup-
pofed to be treafon thould happen before any juttices, the juftices
thould tarry without comng to judement of the treafon, tll the
cafe be thewed before the king and his parliament, whether 1t
ought to be adjudged treafon or other felony: thercfore we
wiil lay our foundaton upon, and begin with that act of par -
Liament, the letter whereol i proprio idiomate enfucth.,

ﬂf/X]zVT pur ceo que divers opinisns ount ¢ffre eins ceux

heures gen cafe doit offre dit treafon (1), et en quel cafe

nemty le roy a le requefl des [eigniours ct commons ad fa:t
declarifment (2) que enfuift.  Coflaijavoirey guant bome (3) fait
compaffer (4) on imaginer (5) la mort (6) noflre feicnior (7)
le roy (8), madame fa compargne {9y ou de lour fitzergne et
beire (10), ou fi home violaft la compaigne le roy (11)y ou leigne
Jile le roy nient marie (13), ou la compaigne leigne fit= (12)
et heire le roy.  Qu fi home leve guerre enconter noftre feignior
le voy (14) en fon realmey ou [2it aidant as encmies noflre dit
Jeignior le roy en fin realmey donnant a eusx aidy ou comfort en fon
roialmey ou per aylours (18), et de ceo provablement foit attaint
de overt fall per gents de lour condition (16). Et fi home coun.
terface le grand (17), ou privie [eale Ie roy, ou ja monye (18).
Et fi home apport faux moncy cn ceft roialme counterfart al
mony dangliterre, Sreome la mony appelle ¥ Lufbeburgh, ou auter
Jembleble a la dit mony dangliterre, Jacnant le money eftre faux (19)
pur merchander ou payment fuire en difecite noftre dit feignior le
7oy et de fon people. Et fi heme tuafl chancellory treafurers ou
I."'VH":" s noftre [eignior le voy del un banke ou del autery iuftices
2 eire et (laﬂfﬁ-s, et touts auters tuflices aflicnes de sior ot
termner vy efbeqaunts en lour places en fefants lour offices. Et foit
a entendre que les cafes ﬁfr:./:‘l’.?fﬁff dott effre adjudee trmﬁﬂa que
Je extent a nofire [eigniour le rsy ef fa voiall majeflic : Kt de
tiel manner de treafon la Sorfeiture des efcheates appertenont a
noflre feignior le voyycibien des terres et tenements tenus des auters,
come de luy mefine (20). b

I1I. InsT, Ifc‘m,
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2 High Treafon. Cap. 1.
Itean, HEREAS divers opinions have been before this

time, 1n what cale treafon fhall be {aid, and 1n what
not; the king at the requeit of the lords and of the commons,
hath made a declaratton in the manner as hereafter followeth:
that is to {2y, when a man doth compaflz or imagine the death
ol our lord the king, of my lady his queene, or of their eldeft
fonne and heire: or if a man doc violate the kings compagnion,
or the kings cideft davehtor unmarried, or the wife of the kings
cldett fonne and hetre: orif a man doe levie warre againit our
Jord the king in his realme, or be adherent to the kings enemics
in his realine, giving to them aide and comfort in the realme
or clfewheie, and thereof be provably attainted of open deed by
people of their condition. And if a man counterfert the kings
orcut or privie {eale, or his money: and ir a man bring falfe
moincy into this realme counterfeit to the money of England,
as the money called Lulhceburgh, or other like to the fad
moncy of Lngland, knowing the money to be falic, to merchan-
dize or make payment, in deccipt of our faid lord the king and
of his pecople. And if 1 man {lay the chancellor, treafurer,
or the kings juftices of the one bench or the other, juftices in
cire, or jultices of aflize,and all other juftices afligned to heare
and determine, being in their place doing their ofhices. And
it is to be underflocd, that in the cafcs above rehearfed, it
oucht to be judgeed treafon, which extend to our lord the king
and his rovall majettic; and of fuch treafon the forfeiture ot
the efcheates pertaineth to our lord the king, as well of the
lands and tenements holden of others, as of himfelf.

And albeit nothine can concerne the king, his crowne, and
dignity, more then crvuen lafe maje/flatisy high treafon: yet
at the requelt of his lords and commons, the blefled king by
outhortty of parliament made the declaration, as 1s above-{aid:
and therefore, and for other excellent [awes made at this par-
liament, this was cualled denediéium parliamentumn, as 1t well
deferved.  For except it be Magna Charta, no other act of
parliament hath had more honour given unto it by the king,
lords {pirituall and temporall, and the commons of the realme
for the time being 1n full parliament, then this act concerning

i I1. 4. cap. 1o, treafon hath had. For by the ftatute of 1 H. 4. cap. 10. re-
citing that where at a parliament holden 21 R. 2. divers
paynes of treafon were ordained by ftatute, in as much as there
was no man did know how to behave himfelfe, to doe, {peak, or
fay, for doubt of fuch paines: It is enalted by the king, the
lords and commons, that in no time to come any treafon be
Judged otherwife, then it was ordained by this ftatate of 25 E. 3.

1 E. 6. cap.12. “T'he like honour is given to 1t by the flatute of 1 E. 6. ¢ap. 12.

: Mar. cap. 1. and by the ftatute of 1 Ma. cap. 1. fefl. 1. different timecs,

Sefl, i but all agrecing in the magnifying and extolling of this blefied
act of 25 K. 3. Of this alt of 1 Marix, we {hall {peak more

hereafter,



Cap. 1. High Treafon:

hereafter.  But to proceed to give a light touch how ether aéts
of parliament have been called. The parliament holden at Ox-
ford, an. 42. H. 3. was called infanim parliamentun. 12 E. 2.
the parhiament of whitebands, albarum fibularum or metellarum.
5 E. 3. parliamentum bonum. 10 R. 2. parliamentum quod fecit
mirabila, that wrought wonders. 21 R. 2. magnic parliamenti.
6 H. 4. parliamentis indoéin, lack-learninz parliament. 4 H. 6.
parliamentic fuflii, the parliament of bats. The f{eflion of
parliament in an. 14. H. 8. called the black parliament.
‘T'he at of 1 E. 6. was called parliamentic pium, the pious
parliament. And the faid alt of 1 Mar. parfiamenti propitiion,
the merciful parliament. "T'he parliaments of queen LLlizabeth
ftiled pra, jufla, et provida. T he parliament holden anno 21
of king James, called ferlix parliamentum, the happy parlia-
ment. And the parliament holden in the third yeare of our
foveraigne lord king Charles, benedict:un parliancontum, the
blefled parliament. The feverall reafons of thefe former ap-
pellations appeare of record and in hiftory, and the latter are yet
freth in memory. At the making of the ftatute of 25 E. 3.
the high courts of juftice were furnithed with excellent men,
viz, Sir William Shardfhill knight (fhortly written in bookes
ohard) lord chiefe juftice of the kings bench, and his compaz-
nions juftices of that court; Sir John Stonor knight, commonly
written in books Stone, lord chief juftice of the court of com-
mon pleas, and his compagnions juftices of that court; and
Gervafius de Wiilford, lord chiefe baron of the exchequer, men
famous in their profeflion, and exccllent in the knowledge of
the lawes. At the making of the {tatute of 1 H. 4. were Sir
Walter Clopton knight, lord chiefe juftice of the kings bench,
and his compagnions juftices of that court; and Sir Williamm
Thirning knight, lord chief juftice of the court of common
pleas, and his compagnions juftices of that court; and Sir
John Caflie knight, lord chiefe baron of the exchequer; men
equall to any of their predeceflors in the knowledge of the
lawes. At the making of the ftatute of 1 E. 6. were Sir
Richard Lifter knight, lord chiefe juftice of the kings bench,
and his compagnions juftices of that court; and Sir Edward
Montague knight, lord chiefe juftice of the court of common
pleas, and his compagnions juftices of that court; and Sir
Roger Cholmeley knight, lord chicfe baron of the exchequer;
men of that excellency, as they were worthy of the name of
I'he worthies of thelaw. At the making of the ftatute of
1 Mar. were Sir Thomas Bromley knight, lord cbhi :fe juftice of
the kings bench, and his compagnions juitices of that court;
and Sir Richard Morgan, knight, lord chiefe juftice of the court
of common pleas, and his compagnions juftices of that court;
and Sir D. Brook kright, lord chiefe baron of the exchequers
men renouncd for their great knowledge and judgement in

their profeflion, All thefe we have named in the honour of
B 2 theom,
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them, and of their families and pofterities, for that they in
thetr feverall times were great furtherers of thefe excellent
lawes concerning treafon.  fn memoria eterna erit juflus.
And all this was done in f{everall ages, that the faire lillies and
rofes of the crowne might flourith, and not be {tained by {evere
and fanguinary ftatutes. Bur let us come to the act 1t {elfe,
and tor the better underftanding thercof, and of the book-
cafcs, and other records orounded upon the fame: let us
divide this alt concerning high weafon into feverall clafles or
heads, and then profecute the fume in order.

By compaffing {King, and declaring the
O IMagining Quecene, ofame by fome

| the death of the{ Prince, Jovert deed.

)

cerneth death, Treafurer.
Jufticesoftheone § In their
| ~ Bench orother. ! places
By killing and ) Juftices in eyre. % doing
murdciingofthe Juftices of athze. | their
Juftices of oier l offices.
and terminer, B

L &c. ]

The hrit con-<  Chancellor, 7
!
L

The fecond concerncth, (" the kings confort, or queenec.
violation, that is, to vio-< the kings eldeft daughterunmarried.
late or carnally to know l_thc princes wite,

"The third is levying war again{t the king.

The fourth is adhcring to the kings enemies within the

realme, or without, and declaring the fame by {ome overt
act.

thc great {eale.
"T'he fifth is counterfeiting of 2 the privie feale.
the king’s coyne,

The fixth and laft, by bringing into this realme counterfeit
rroney to the bikenelle of the kings coine, &c.

So as treafon is membrum divifum, and thefe feverall clafles
©or heads are membra dividentia. And if the offence be not
within one of thefe clafles or heads, it is no treafon.

(1) ZLreafon) is derived from [trakir] which is treacheroufly to
betray. Trakue, betrayed, and zrakifon, per contrattionen, treafon, 1is

‘she betraying it felfe.

Detegit imbelles animos, nil fortiter audens
Proditio.

o dnter leges Canyrr, fo. 118..ca, 61. Proditiones (Llapond ypice)
BUMY B~



Cap. I. High Treafon.

seonerabartur intey feelera jure humano inexpiabilia.  Treafon is di-
vided inte two parts, wz. high treafon, alta pr oditio, and 1nto pt.t1t
treaton, proditio rarva. | Che L,r_u'n W ord uled in law Is proditio (a
proclad) and dereol cometh proditarie, which ot necelhty muit be
uted in every indicti.cat of weafon, and cannot be exprefitd by any
othier wo-d, perivirafis, or circumlocution.

(2) «Ad faio declarifzment.) This law is for the moft part decla-
ratory of the anciont law, and therefore this werd (declarifioment) s
ufed. But vet the itu-tious reader thall obferve, that in divers claufes
it a-ldeth to the tormer law, whereunto this word (Joclariferncnt ) will
futhcientiv extend,

(3) Duwaur home, & c.] This extendeth to both {exes, Lomo includ-
g both man and woman.  This aét is generall, and therefore ex-
tendeth te fome perfons which clamed a priviledoe to be exremypted
from fecular jurifdition.  (For example,) 2 Adam de Orlcton bis
fhop ot Herelord was indiéted of hichi treafon for aiding the Mor-

pacrs, &o.owati men, and armour againlt king .2, &c. Where-
upon he was arraigned, and alledyed /e a’lfgue rgﬁcf_{[z ety et fanfice
t"ttfr-/h{‘, £ ¢t Jﬁ?'u !'ff' IR e LYTRY /ummr /‘”'}. {ﬁq.u' 2o fq[/c. rec o feve re-
Srordere inlac poie.  And thereupon the archibifhop of Canter-
bury, Yﬁrk and Dublin, and their {fuffragans came to the barre,
clatmed iy priviledge, and took him away; and he was {o tur from
puniihmcnt.} as he was after trantlated to \Vorccﬁcr, and a«lier to
MWiinchefter.  Bue this ftatute (to cleare all doubts) extendeth to all
perions, ®as will ecclehatticall as temporcll, and {o hath 1t ever
fince been ut in caccution, as hereatter in divers cales 12 appeur-
cth,  Swe hereatter cap. Murdre et Larceny.,

A man that 1s non compes mentis, as fhall be faid

‘, mors fully here-
after ~n intant wichin the

)
in the nexe fection, or a¢e ol difuretion
1S not (un feme) within this fiatute; for the principall end of pn-
mifhiment s, that others by his example may feare to otfend, ws
tana ad paucesy metus ad omncs perveirat: but iu(.h pum‘hment cian
be no example to mad-men, or infants that are not of
difcretion.  And God forbid that in cafes fo pcnall. the 1w fhiould
not be certaine; and if it be cartaine in cale of murder and felony,
& fortivriy 1t ()IILllt to be certalne in cafe of wreal n.

It a man commit treafon or fcdeny and confeileth the fame, or be
thereof otherwife convict, it afterward he become e non frv.rr I€-
morie (qui patitur cxiliure meniis) he {hall not be called to anfwer:
or it aiter judeement be hecome e sien fane menr-rie, he fhall not be
executed, for it cannot be an example to others.

And ..I“ aliens that are within the realme of Fngland, and whofe
{overaignes * are in amity with the king of Lnglami, are within the
protedtion of the king, ana doe owe a locall obedience to the king,
(are Jomes within this 'ICI) and if they commit high trewfon dﬂfﬁlﬂi’c
the kino, they fhall be punifhed as traytors, but ctherwiie it is of
an enciny, whereof veu may reade at lawc lib. 7. Calvin’s cale,
tol. 6, &c. and 1~, &c. ~

(4) Fait compaffer.] I.et us {ee firft whar the cn*npaﬂing or nma-
gining the death of a ul}]L &t was before, and at the time of the
malm,w of this ftatute, ® wnen wlwias :rpnmérrrm pro faclo. And
e Bra&on ﬁuth that _/pc.:"fr?m; volurias et non exitus, ¢t nihil intereft
@lirnmn ?m.r a(:c‘fmzf anl r_ri'.fffw 201115 frfz’éc.af So as when the law
was {o holden, ht, mutt cmﬁm 7IOFLLS Pl :Eﬁﬂc, that 1s, declare the

B 3 {ame
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High Treafon.

fame by fome open deed tending to the execution of his intent, or
which might be caufe of death as juftice © Spigurnel reporteth a
cale adJmlfreJ; that 2 man’s wife went awav with her avowterer,
and they ¢ compafled the death of the hufband, and as he was rid-
ing, towards the feflions of oler and terminer "and enole-delivery,
thLV aflaulted him and itroke him with weapons, that Le fell downe
as dead, whereupon they fled ; the hufband recovered and made hue
and cry, and came to the fellions and fhewed all this matter to the
_]nﬁiu_ea, and upon the warrant of the juflices, they were taken, in-
dicted, and arraigned; and all this {peciall matter was found by
verdiét; and it was adjudfrc-d that the man fliould be hanged, and
the woman burnt. And Sir Wilhiam Berestord, chicefe |uf’t1ce of the
common pleas faid, that before him and his compagnions juftices
of oler and terminer and gaole-delivery, a youth was arraigned,
for that he would have flolne the noods of his mafter, and came
to his mafters bed, where he lav ﬂec'pe and with a knife at-
tempted with all his force to have cut his throat; and thinking
that he had indeed cut it, he fled, whercupon the mafter cried out,
and his neighbours applehcnded the youth; and ail this matter
being found bv {pecial verdiét, 1n the ‘end he was adjudged to be
hanged, &c. Quia % 'volmn‘a.r reputabitur pro fafle. So as 1t was
not a bare compalling ov plotting of the death of a man, either by
word, or writing, but fuch an overt deed, as is aforefaid, to mani~
feft the fame. So as if a man had compafTr.d the death of another,
an'l had uttered the fame by words or writing, vet he {hould not
have died for it, for there wanted an overt deed tending to the
execution of his coinpafling, ¢ But if a man bhad lmdcrmed to
murdcr, or rob another, and to that intent had become ::_z/'[zaror
viarum, .,md aflautted him, though he killed him not, nor took any
thing from him, yet was it felony, for there was an overt deed.
But in thofe days, in the cafe of the king, if a man had compafled,
or imagined the death of the king (who 1s the head of.the common-
wealth ) and had declared his (.ompﬂfﬁng, or imagination by words
or writing, this had been high treafon, and a fufhcient overture by
the ancient law. And herewith agree all our ancient books.
Glanvil {zith, cunr guis de morte vegis, £c. infamatur, €5¢.

Bracton in the title de criminibus lecfe majeflatis.  Ipfe accnfatus
praloguntus fuit mortem regis. And Britton. fol. 16. grand treaforn
e/l a Lumrrﬂ?r aefre mort. and fo. 39. b. cyface Zt:'ﬂca‘ﬁr_/bn appeale £5c.
que ii cya micfme &t John pur parffr tiel mort, ou tiel !rcrzﬁn &’c. And
Fieta faith in his title de crimine leefer ﬁmjcﬁau;, St quis mortem regis

ax/u temerario mashinatus fuerit £, quamais voluntatene non perduxit
al off Sur:  And the Mirvor f‘xlth,I crime de mageflic eff un peche
foryihle jfzu‘ al roy “Tc. p. ceux g. occivent le roy, ou compaflant a fairve.
And it will delight you (in refpect of revercnd antiquity) to heare
a prefident of an appeale (which then and after was in ufe) of high
trealon, en pleine plian. ¢, en temps roy Edmond en cefles parolx.
Recely v icy dit wers I aligvot illong. q. a tiel four tiel anne del raigne de
ticl 1oy, en ticl liew wicut c*f*!zw Haliprot a cét Recelyn, et luy trova defire
en compasy. et en alde uﬁmé& r.*:mf cVE 4r£f€fmg, Thurkild, Ballard, et
avtres de faire prifoner, on it tache pur occire mefzgmor Zr 1oy Edmarzd
Olr ) Quter manmicy p. coupe felonzou ﬁuc’m et a ceo jm:e ﬁtfr entreinres

Cap. 1.

a ceo counjel celery et a ceo felony iffint formt folong. luur poier. By all
which 1t is manifefl, that compafling, machinating, Lounfellmg, &ec.
to

i
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Cap. 1. High Treafon.
to kil the king, though it hath no other declaration thereof but by
words, was high treafcn by the common law.  And {ee hereafter,
verbs rer overt fuit, et de ceo trovallement, £ .
(5) Fait cempaffer one fmaviner.] So as there muft be a compal-
ﬁng or imﬂginatiml, for an &t done per E;u/:. r'n.w.frm:, without com-
pafling, 1ntent, or nmagination, 1s not within this aé, as 1t appear-
eth by the cxprefle waords thercof.  Et afus 2zon facit reunzr, nifi
mens fit r:'a And if it be not within the words of this aét lhtll
11\, force of a clauidl hereafter, vrz. It ;rm tcrque p :’/-!J'(I 1 r_r, PR
It cannot be adjudeed treafon, untill it Le deciared treafon ln par-
Lament, wiich is the remedie in that cafe, which the nakers of
the law provided in that cafe. This cempafling, intent, or 'ma-
eination, though fecret, 1s to be trved by the peers, and to be di{-
covercd by circumitanzes precedent, concomitant, and {ubieq ent,
with all endeavour cvermore for the fafetv-of the king. "This
was the cafe of Sr. Walter Tirrel a French knignt, w ho the firft
day of Auguit ars. 13 Willicl. 2. amn. . 1100 buing a Lunting
with the kmtr in the new foreft, was comuinanded by the ko to
fhoot at a h'ltt extit €rgo telun ru;:fmf/ , ot obflante arbore i nN:q**mu

reflexurs factens, per pedium cordis yegom fanciavity qui fubito wiortiis
cotriel,

It appeareth alfo by the Cuftumer of Normandy,
treafon, and the expofition of the {ume, that this act was not rea-
fon. To calculate or leck to kn(m Ly fetting of 2 figure or
witcheraft, how long the king fhall rajene or live, is no llmfnn
for it s no Cnmlmiunr* or 111:'1':11:1..;11:1011 “of the death of the kmfr
within this {tatute of 25 .. 3. and this app(‘ﬂxr_th Ly the judgneat
ot the parliament 1n 23 Ehz. whereby tlns offence was made
felony during the life of queen Eliz. which before was punifhable
by fine and i npulnnmtnr.

The ancient law was, that if 2 miad man had killed or offered to
kill the king, it was holden for tle'lfon and {o 1t ap peareth by King
Alfred’s law before the conqueft, and in lib. 4. 1n Deverlyes cafe,
But now by this {tatute and by furu: of thefe words, fu't compaffer
o1 IIMAFINCY Ja smore, e that is e compos mentis and totally deprived
ot all Lompﬁﬁqu and 1111'10111;1'(1(;11*-}, cannot commit hivh wreaton
by com 1)..111111tr or Imagining “the death of the Kino : for friinfus foo
_fmarr punitur : vuUt It muft be an abfolute madrtﬂu, and o totull
dt.'privution of memorie. And this appearcth by the flamite of
33 . 8. for thurcby it 1s provided, that if a man being corpos
smuentis commit hich treafon, and after accufation, &c. fall to niad-
ncﬁv that he 11.13)11‘: Le tryea in his dbiLllC@ &c. and {fuller dvuth,

s 1f he were of perfeét memorv: tor by tl 1S ﬂamtc of 25 lu.

a mad man could not commit high tlE’lfOl]. It was further pm
vided by the {uid =& of 33 H. 8. that if a man attainted of treafon
became mar, that notw:tthﬁ'lm ine he fhould be exed uted; * which
crucll and inhuman law lived not long, but was repeale d for in
that point alfo it was againft the comimon law, bed .,ILI{t by -
tendiment of law the execution of the offender is for L\ample, 1t
rena ad pancos, mctus acd onmes perveniat, as before 1s {aid @ but {o it
3s not when a mad man 1s executed, but hould be a miferable
ipectacle, both acainft law, and of extreame inhumanity and
cruelty, and can be no example to others.
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6 T High Treafon. Cap. 1.

13 Ehiz.cap. 1. (6) Mort.] * He that declareth by overt 28 to depole the king,
nota Jeclared. 1s a fufhcicnt overt act to prove, that he cumpiﬁeth and 1imagineth
ﬁ:;?f;: tj; Le death of the king.  And fo it is to Pimprifon the klnb, or to
by H. 4. 1. take the King nto his power, and manifeft the fame by fome overt

1g 9 6 .. act, this 1s “alfo a futhicient overt act for the intent aforefaid.

13 1. 8.1 But perufe advifedly the ftatutes of 13 Eliz. cap. 1. 2. & 14 Elz.
' Ie o prd oL 161
(106" Pler vt cap. I. - - .
Jair (=) Nii feiguior Ie vey.] Thele words extend to all his {ucceflors,
] as it hath been atwoyves taken.
]3;‘1’“’"' Dier. (8) Le rov.} Is to be underftood of a king regnant, nd not of
. Pl 7. ’
Pi- 7 one that hatn but the name oi a kirg, or a Tominative king, as
[ 7 ] 1t ws refolved in the cafe of K ng Phiilip, who married queen

Muarvy and was but a neminatve ki nr, {or queen Mary had the
office and dignity of a king, fo as the (hat wanted the name of a
}*11_;1; Lut lhu'l Lhe othce dnd dian m , was within thisaét of 23 L. 3.
And hee that had the name, and not the office and dignity of the

Y & 2 Phi.and KINg wis not within it. Aml therefore an act was made , that to-

Mar. cap. 10. Lmnlmlﬁ or imagine the death of King Phillip, &c. durnng 1119 mar-
ricge with the queen, wis treafon, A queen reenant is within thele
words (nie feignior le rev ) for the hath the olt.ce of a King.

Vide xrIlg.c 1. T his adt 1s to be underftood of a king 1n p(){it.fﬁon of the crowne,
and kingdom: for if there be a king Iﬁ'ﬂ'nﬂ.llt in pofieffion, alt hml'"rl
he be rex e jﬁ.: fo, ¢t ron de qure, }Lt 15 l‘lf_ Jeionior le roy within the
purvien ot this {tatute.  And the other that hath right, and is out

4. T of pofletlion, is not within this a¢t.  Nay if treafon be committed

4o I 2o 2onintt a 1\111'1 25 f.:n‘?o. ct aon de g e, and after the King de jure com-
meth to the crowne, he fhall punifh the treafon done to the king Je
Jado: and a p.:u‘don oranted by a king de jure, that 1s not alio Je
Jadt s vosde.

It the crown defeend to the rightfull heire, he is rex before coroa
nation : for by the lanw of Lngl. nd there is no interre emen s and co-
ronation is but an ornaiment or {olemnity of honour. And fo it was

Hil. I_J"; inthe refolved by all the udges Fhil. 3 Ja.in the cafe of Watfon and Clarke

Z?E E‘Eatiag:i {emimary pricfis: for bv the law there 1s alwayes a king, in whofe

nary pr;msf name the liwes are to be maintained, and exccuted, otherwiie juf-

9 E. 4. 1.b. tice fhieuld faile. Divers kings betore the conque{‘t voluntqr‘il}r re-

nounced thenr kinely ofhice: and fo did king H. 2. 1n the 10. yeare
of his reiene, and [hm‘v Ius fonne was crEdted and crowned.

Sce the pre- It ﬁppn..mtn by Britton, that to compafle the death of the father

ambie, duvae  OF the King, is rreafon, and fo was the law holden long after that

Jur e quediecrs for after kiveg o2, had difmiffed himfelfe of his kmghf ofhce, and

of iic s oo e duty, and hie fonne by the name of E. 3. was crowned, and king

o :Tm;;; tegrant, thofe cufed caitifs, Thomas Gourny, and V_\'illiam Ocle,

eflre it 1 iz, ot ard others were attainted of high treafon for murthering the king’s

imogaer caf nem, ditiiery, who had been King by the name of E. 2. and had judgement

Ror. "‘”l‘ SRREP to be draw REAR lrmwm!, an | qu'lrt{ red,

iL;,;,::':_z;‘_ > = The like ju i cment was geiven aogaintt Sir Jehn Matrevers

num. 3. and 4. Enichit, and others ws being mnlw of the death of the king’s uncle,

Fdnsond earl of I\F_nt which at that time (bu‘.nﬂ' {fo neer of the

LI vd rov ”H) was by (ome holden alfo treafon. But now this aét

ot = 5 F. . hath reftrained hich treafon in cafe of death ("a/ wre

_/i .:;.’ o e oY, fa cor. f("”‘ﬂr ¢l (?Z C*g?ff ﬁ! e Ot heive le yoy.
Plac.in parliam. Niclohs de Ht*m,.n ¢ was charged In open p'ulnment i pr:f/émm
}3. T, Jr\..a regni dul, veg . comiatum, !;m unHN, €t alzo: um de confilso regls tunc 161 exiflent’
Wiy 395 1o, t.hat

Rot. 17. & 22,



Cap. 1. High Treafon.

that the king in the warre of Scotlan.! being amongfi his enemies,
Nicholas Segrave his liege man, and holding of the king by ho-
mage, ana fealry, ferved him for his aid 1n that warre, did malicioudly
move contention and difcord without caufe, with ]oh11 de Crombe-
well, charging lim with many enormous crimes, and offered to
prove it upon his body. To whom the {aid _]ohn anfwered, that
he would andwer uim 1n the kmgs court, as the court ﬂmnld COn-
fider, & .. and thercupon gave him his faith.  After Nich. with-
drew himifcite from the l\mu > hoft, and from the king’s aid, leav.
g o hing amongft nis enemies, in pericilo bo/fmmﬁm Hist, and ad -
jovrace. R Tad 1 ﬂm to defend himieit in the court of the King of
Fi"‘t‘t‘, and 1 chise ! hun a certaine o vV, &f ff:' quaniumn 1 €0 _fz.r:r,
Jre eiey el Juoritt ns domininm regis, et regui fubjedtioni dni. vegis
Fra.io. od loo aciondumy iter fuum arvipuit nfgue Dovsr amy ad
traver ot mndum, e, All which the faid Nich, confefled, ¢¢ volun-
at J-.1. rr'gf,r de ot et 5njo 171 ﬁ?/}r&mf . Ei‘ﬁfpfr hoc dns, rex vo=
lens habere o ifim tum comitum, barvonuin, magnatum, ¢t aliorum de
confi i Jusy i cunxit e fdem u honagio, Sfrdelitate, et liceantia quibus e
tenentnry g rfum fiacliter L'G.?{/}ffti'c‘?';.. gualis pcma fro talt fublo fic
Lop i ta f; roinafirve o nda gfu oninr sy halito '/:f/c‘? hoc n.:fz::rfrm hadlutu, et
avifiinenl o €. riovadis, ot intedicctis omitbus in pnz‘(/u‘-"'a farf?a contentisy
E_‘jf. rf'ffi?f f"ftﬂfi’ AJI‘/!?.."'I{I /(IKL?TJ?H nieryetur ﬂﬁ;f *ﬂ?f'??.z vilet ¢F ?.”f’??f&’ﬂ"
rum, £ c. So as this o.dence was thefd folem:mlx in parhament ad-
judeed ln:;:‘n treafon. But this 1s t:ken awvav by this o& ofﬂg E. 3.

being not under any of the clativs, or lrads {pecitied in this
act.
So piracy by any of the king’s fulyjets vpon another, was taken

to be treaion before this mt, for fo is tl.e book to be intended, be-
caufe a pivat 15 Loffis femmani genevis. But by this act 1t 1s not now
to bhe Judg:c*d treaton.  Sce hereafier in the chapter of Piracy.

One doth marie a queen regnant, if the hufband (.UH‘JD.HTE the
death of the queene, and declare the fame by overt aét, he is guilty
of treaton, and punifhiable by this a&t, for to this ’md many other
purpoies fhe 1s a diftinét pelinn'bv tht. common law. And fo if :1
queer.c wite of a king regnant, compatle the death of the king, a
declarc the {ame b} (nut uﬂ ﬂ]t 13 ﬁuntv ot tr(:'lﬁ)n, and pumﬁ
able by this ot So as (that we may }}E"lk it once for all) by thefe
and 1 anyv others that n*.wht be cited, ({ome whereot {hall Lu'mln_r
be touched) the }neumb]e of this a&t appcareth to be true, that di-
vers opiniors had Leen before the making of this act, what offences
thou'd be a uﬁl(l{ cd high treafon, and what not.

This {tatute having ~reftrained the compaifing, &c. of dcath to
the king, queen, and prince, 1t came 1o pafle atter the making of
this adt, that in 3 R. 2. two citizens ot London, John Kerby, mcr
Cuer, "nd Jobn hlf‘fnrﬁ' grocey conceiving malice 'u_,cun{’c ]c)hn Iimpe-
rl l ]'*nm oi- of S. l\mn in Genoa that came as ambaffadour from
the {tate of Genea to the king (under the king's letters of {afe coris
du&. tor ziliance to be had borweene the king and the duke and
comminzliv of (mma afcrefaid) for that the Taid Johin Impenall
had obruined 2 ¥ menopolie to furnifh this land (kecping his fiaple
at Southampton) of all tuch wares as came from the Levant, {o
plentifully as was to be had in all the weft parts of Chriftendome,
the faid John Imyperiall was killed by them, as more at large appears
by the record, And albeit the {aid John Imperiall was an ambaf-

1ndour
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High Treafon. Cap. 1,

{adour under the king’s {afe condut, and the killing of him was

2R egum,cap.1o, Fufit belli canfa, yet the killine of him was no trreafon, begaufc 1t W 48

4. 12, 3 1.

"The killing of a
forcine ambafl-
fidour,

Hernor legati, bo-
noy ittentis cit,
€t proregis dedieus
relundat 1 ve-
gﬁﬂh

22 Affl. p. 49.
Mort rﬁm mrfmf-
fﬂ'l’j- ff ri}-

Brton uﬁifupr.tr.

L 9 ]

Mirror,ca.1.§ 3.
Brit, c. 23.
fo. 43. 2.

33 H.Secap,21.

not under any nf the faid clafles or heads, unul it was at that time
declared by parliament in thele words, guel cafe exaniine et Jdifpute
inter les feioaiors, ef commons, cf puts me. al roy en pleine parliament,
efloit tlongres devant nre. feignior le roy declares, detrrminns et ajfentus,
gue Hel faity et coupe €ff treafou, et crime de voyall mazefiic blemye, e
qgicel cafe il ue doit allower a mulluy priviledye del clorgic, and accord-
ingly the faid Kerby and Algore were attainted of high treafon in
the king's bench, Hill. Rth. 2. #br fupra: but this declaration
is taken away by the fhtutL of 1 Marim, as hereafter {hall be {aid,

and yet of this declaration we fliall make much ufe hereafter.

I the 22 yeare of Iu. 3. which was about 3 veares betore the
making of this act, onejo 1 at Hill had murdered 'A. de Walton the
king’'s ambdfﬁidm!r, nuncivm duf. veais mifl. ad mandatum repis exe-
qm,mx’.wz - this was adjudueed high tleafon, for w hich he was drawne,
hanf:ed and beheaded, &c. For true it is S, quoc ic’gmfr.r erus vice fun-
gttury a quo deflinatnr et honorandus eff ficut tlle cujus vicems gerit, et le-

arlos violare contra ;m centinm r_/f But by this act of 24 L. 3. it 1s

reftrained to the death de ure. Jeiguior le 10y, and therctore prorex 1s
not within this ftatute.

(9) Sa compaigne.} This word compaigne, (which 1s all one with
confort or wite) was ufed, that compathng, &c. muit be during
the marriage with the kmh, for after the kmg s death {he 15 not ja
COmpargre, and therefore it extendeth not to a queene dowager, and
for this cauie this word compaigne Was ufed 1n this act.

(10) Le fitz eigne et heire le roy.] "The eldeft fonne and heire of
a queen regnant is within this law. Before this {tatute fome did
bold, that to compafle rhe death of any of the king's children, was
treaiml But by this alt 1t is reftrained to the prmLe the king's
fonne, being heire apparant to the crowne for the time being: and
he need not be the firit begotten fonne, for the fecond atter the
deceafe of the firft begotten without lﬁlle, is fitz ergne within this
ftatute, et fio e cateris. If the heire apparant to the crowne be a
collateral heire apparant, he is not within this ftatute, untill it be
deciared by parliament, as 1t was in the duke of York’s cafe.

Roger Dlortimer, earle of Narch, was in awne domini 1487
(11 R. 2.} procluimed heire apparant.  Auwwo 39 H, 6. Richard
auke of York was likewife prociaimed heire apparant. And {o was
fohn de la Poole earle of Lincolne, by R. 3. And Henry mar-
cullle of Kxeter, by kmg Hearv the f:‘lﬂ‘htn But none of thefe or
of the like, are within the purvieu of this ftatute. And now that
we have handled comprilings and 1maginations, let us proceed to
the refidue which concerne acts and deeds.

Feire 1s here taken for hewre apparant, for he cannot be heire in
the life ot the father.

(11) St lome violafl la compmﬂmc le roy.] The I\Iirl‘m‘ {aith, Crime

e majcflie wers le vy po ocenx avoscterors q. fpergiffent la feme le roy.
Whereby 1t appeareth that thlb was hlﬂ’[l treafon by the common
law.

Ficlar e 1s here taken for carnalirer cognofcere s and it is-no treafon,
unlefle it be done during the marringe with the king, and extend-

eth not to a queen dowa: oer, as hath been {aid, Aud if the wife

of -



High Treafon.

of the king doth yeeld and confent to him that committeth this
treafon, it i+ treafon in her.

(12,) Ou la compaigﬂe de Zam‘ﬁ:z ¢/ fz.‘:fre.] This alfo extendeth to
the wife of the prince during the coverture betweene them, and
not to a dowager, and if the wife yeeld and confent to him that
commits tlis trea{on, it 1s treafon in her.

Heire ]+ ereis taken wt jupra, tor heire apparant.

(13) Ou leione file nient marie.} (I'hatis,) eldeft daughter not
married .t the time of the violatien, albeit there had been an elder
daughter then flic, who 1s dead without iffue.  * The Mirvor.
Avowterors g. fpergi/font la file le voy cignes legittime, avant ceo g. el joit
pearic.

And the reafon that the eldeft only 1s here mentioned, is, for
that for default of 1lue male, fhe only is inheritable to the
cyowne.

(13) Ou fi home leva gusrre enconter nefire feigrior Ie vey.} * This
was nigh freafon by the common law, for no {ubjeét can levie
warre wittin the renlme without authority from the king, for to
him it only Leloneth, Sze F.N.B.113.a. Leroy de droit deit
Javer et defender fon vealiue vers eremics, e,

> A compathing or con{piracy to levie war, is no treafon, for
there mudt be a levying of war &7 fadt. But if many conipire to
levie war, and fome of them do levie the fame according to the
confpiracy, this is high treafon in ally for 1 treafon all be princi-
pals, and war is levied,

Ii any levie war to expulfe ftrangers, to deliver men out of pri-
fons, to remove counfellors, or again{t anv {tatute, or to any other
cnd, pretending relormation of their own heads, withont warrant;
this 1s levving of war againft the king: becau{e they take upon
them rovall authority, which 1s agamnft the king. here 15 a di-
ver{ity betweene levying of war and committing of a great riot, a
rout, or an unlawtull affemblyv. ©lor example, as if three, or
foure, or more, doe rife to burne, or put down an inclofure 1n
Dale, which the lord of the manor of Dale hath made there in that
particular place; this or the like is a riot, a rout, or an unlawfull
affembly, and no treafon. But if they had rifen of purpole to
alter religion eftablithed within the realme, or laws, or to go from
town to town gencrally, and to caft downc inclofures, tlis i1s a
levying of war (though there be no great number of the confpira-
tors) within the purvien of this {latute, becaufe the pretence is
publick and generall, and not private in particular. And {o 1t
was refolved 1n the cafe of Richard Bradfhaw, miller, Robert Bur-
ton, mafon, and othcrs of Oxfordfhire, whole cafe was, that they
confpired and agreed to atlemble themfelves with fo many as they
could procure at Entlowe-hill in the faid county, and there to rife,
and from thence to go from geutlemans houle to gentlemans
houfe, and to caft downe inclofures, as well for inlargement of
high-wayes as of errable lands. And they agreed to get armour
and artillery at the lord Norrys his houfe, and to weare them 1n
going from gentlemans houfe to gentlemans houfe for the purpofe
aforefaid, and to that purpofe thev perfwaded divers others: and all
this was confeffed by the offenders. And it was refolved, that
this was a compailing and intention to levie war againft the queen,
becaufe the pretence was publick within the ftatute of 13 Eliz.
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cap. 1. (tl.e letter whereof hercin fhortly followeti,) and the offen-
ders were attainted and executed at Enflowe-hill.

And thic diverfity is proved by a larter branch of this act.

It fr per cafe qﬁ'w fome de coft 1ealme chimancha ame difcovers Je-
crefnient ove Lew 15 aAriNesy contre ajcun autre, puy f:zy LiEr, ni :/_/n 2bery o
HUr Iy prendery on velayner tang. r/‘ﬁzwbﬁm, o ranfome fur ja delivere,
ancry neft lentention le roy et de fon counfel «;:r'. cn tiel cafe [t mz_’;}rdrrf'
1’:‘(’@/?:, mes fort cdiedae folony, ou z'wﬁbrér,_/f: ong. e lev del trve. auncicnt -

rent 1 W here: hy at appeareth, that bearing of armes in warlike

manner, | for a private revenge or end, 1s no IL‘L‘HI]” of war againft
the king within this flatute. So that ev Cry glrlieamg ot torce
is not high treafon., And {o 1t was refolved in parbament, 1.
¢ H. 4 ror. parliam. nu 11. & 12. the earle of Northumberland’s
cafe.

B the fuid ftatute of 13 Eliz. cap. 1. it 1s enalted, declared,
and t[LllJllﬂlL(l that during the naturall life of qucene hllzabeth,
if any within the realme or without, fhould compalle, 1magine,
invent, devife, or intend to levie war 'wamﬁ her minjeity, w 1thm
this ¢ aln.c, or without, and the fame declare Lo w riting, or word,
&c. that it {hould be high treafon: {o during the lite of theqmcn,
a conipracy to levie war was high treafon, though no war were
fevied; and upon that law, Bmdih'm Bmmn, and others, were

attainted of iph treafon, for C(m{;umcv only to levie war., But

it was refol f:rl by all the Juﬂlcee that it wis no trcafon witinn the
{tature of 23 [ 3. as hath been 1aid.  The words i this law are
[ o anr,r an aftuall rebellion or infurrection is a levving of
wir within this aét, and by the name of levying war 15 to he ex-
prefied e the indictment. It any with ﬂrenﬂ‘th and weapons in-
vifive, and defenfive, doth hold and defend a Ccaftle or fort againft
tt.c King and lis power, Thlb is levving of war agunit the king
within this ttatute of 2 23 L,

Tt was refolved by all th:.. Judrrefs of England in the reigne of
kine 11, 8. that an imfurrection againit the iftatute of Libmuus,
for the imbanfing of {alaries and wages, was a levving of war
againdt the king, becaufe it was U(ll]t"'l‘a“‘r aoainft the kmﬂa law,
and the (}f"tndmb took upon them “the retoration thereat, wh](‘h
fubjocts by gathering of power ought not to do. It was ipcu allv
found, that aivers of the Kines fubie@s did n.inifter and \E‘Eﬁl(
vuhmh to Sir John Cldcaitle, kmf-]t and others, being in open
war aeaindt the kimz, and that tl ST {”t’ I COMpiany with them in
O]‘;E'n u"‘:r, Lwit all this was found to be fro tiirere mortis, ¢t quod
vecefferia ty quan cito jotuerznt: and it wos adjideed to be no trea-
fon, becaufe it was for feare of death, Lt adius non facit rewsn, nifs
mers fit rea.  And therefore this in them was no levying of war
agsindt the king within this act.

(1g) Ou fit Tadherent as enemics nofive feicnionr (e reyy, a cix donant
aide et comfort en fon volalnie et ay’ors. )

Acllerent.] Vs 1s here oxplained, viz. in ¢iving aide and
comiort to the King’s enemies within the realme ¢or without: de-
Livery or {uyrender of the klngj s caftles or forts by the Kkings cap-
taine thereo! to the kings enemie within the realnie or without for
reward, &c. is an adhering to the kings enemiy, and confequently
trcd{on deciared by this aét. ® AL is out of * tht.. readnie at the time
of a rebellion within England, and one of the rebels flye out of

the
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Cap. 14 High Treafon. -

the realme, whom A. knowing his treafon doth aide or fuccour,
this 1s no treafon in A. by this brauch of 2z E. 3. becaufe the
traytor is hO €nemy, as hereafter fhall be faid; and this {tatute is
taken ftriétly.

As enemies.} Iwimicus in legall underftanding . is ofss, for © the
fubjedts of the king, though m{:v bein open war or rebellivn againft
the King, vet arg tht_y not the King’s cnemies, but traytors; for
enemies be thofe that be out of the allegiance of the kine, It a
{fubjelt joine with a foraine enemy, aud come into kol and with
him, he fh“ll not be taken prifoner here and rmlio"ned Or pro-
Leeded with as an enemy fhall, but he fhall be taken as a traytor
to the king.

4 An encemy cominy 1n open hoftility into England, and taken,
fhiall be either executed by marfhall-law, or ranfomed; for he can-
not be indifted of treafon, for that he never was within the pro-
tection or ligeance of the King, and the indi¢tment of weafon {aith,
contra ligeantiam fuant debitam.

¢ David prince of Wales levied war acainft E. 1. this weas trea-
{on, for that he was within the homage and liseance of the king,
and had judeement eiven againft himy as a trasvtor; and not as an
encimy.  And albeit 1 manv prefidents of indiftn*rm:ﬁ, i'nhjcf"t*:;
that be rebels, and traytors, &c. be called 5 ovet
within this flatute thev are not fuimiei.

f In the duke of Norfolk’s cafe the queftion w as, aleague being
between the queene of Encri'md and the ko of Sc,f}t% whether
the lord Herife and other Scots ix aterto tralio burmnfr de walting
divers townes i England without the affint of the king, were
enemlc% in law within this ftatute, and refolved thar they were.

% See morce hereatier in this third part of the Inftitutes. cap. 49. of
1’11’1(:*.' &c. upon the ftatute of 28 . 8. cap. 13,

Ou per ailors.) "That is to {av, out of the r_zlme of England,
But then it may be demanded, how Mould at this time this for-
raigne treafon be tried ? And {fome bof our books dee anfwer,
that the offender fhall be indiéted and tried in this realive where
his land lyeth, and fo1t was adpndeed in 2 HL 4. But now by the
ftatute of 3¢ I1. 8. cap. 2. (w hich vet remains in foree) all of-
fences made or declarcd, or hereafter made or declared trealnns,
mifprifions of treafon, and concealements of treafon, commit-
ted out of the realme of England, fhall be imquired of, Lieard,
and determined, either in the king’s bench or before commif-
fioners in {fuch fhire as fhall be aﬂ]frnvd by the kineg.  Ff it be be-
fore commiflioners, it hath been comnionly ufed. that the king
doth write his name 1n the upper part of the commiflion. But in
the cafe of Patrick o’Cullen an Imtfhiman, the queene did put her
{ienature to the warrant to the lord kee;, ¢r, and not to the com-
mifhon: * and it was holden by the juftices that the ene way and
the other was a futhcient "*Iiwm.mcnt by the king within the fta-
tute of 3¢ L. 8.

i Tt was refolved by all the judges of Fngland, that for a treafon
done in Ireland the ofender r may be frved by the flatute of 35 I 8.
in England, becaufe the words of the Ttatute be, all treafons com-
mitted out of the realme of England, and Imland is out of the
realme of England. And o it was refolved in Sir John Parrot’s
cafe. And our word here [per ailri] 1s s much as out of the

realme
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A5 E. S cas realme of England. See Pafch. 2 H. 4. coram rege rot. 8. Salop.
This aft cone S« Treafon in Wales. -
cerning treafons k All treafons done upon the f{-a fhall be inquired, heard, and
i3nhot taken away determined in fuch fhires and places f the real.oe as fhil be hi-
by the fatuee of mited by the king’s commifiion, in like forme and condition, as if
35H.8. cap. 2. thie fame had been done ¢ .on the Lud, &c. after the common
z:ff;’;.’fﬂ_ g, courle of the lawes of this land.  And by the preamble 1t appear-
of Piracy, &c. €ty that 1t could not be tryed Uy tue coamon [aw, but by the
Vid. g E'iz. ¢, . civill law before the lord admirail. See nerearter 1 the expofition
of the ftatute of 28 H. 8. cup. 15. ¢t 7nfra, cau. 4.

[ 12 ] (16) Lt de cco provablement jot artant  €r oicr! _f:zfr_;er gents de
BSec 1E.6. cara lour CGII({H'H?H.] In th:y branch ff:-ur thil, »a o () ..}L‘lf:JL'JlL‘I'UEd, B 1ﬂ:
he laft claafe. this word | provablenient] p_mvaol}f, that 1, upon drect and mani-
¢ E.6.ca 11, feit proof, not upon conjectir.di prefumi tions, or inferences, or
3 & 2Ph. & Mar. [traines of wit; but uvon good and fufficient procte.  And herein
ca. 10. and 11.  the adverb [provablement] provably, hath a grest force, and figm-
z Eliz. cap 6. fieth a direct and plain proof, which word th.e King, the lords, and

;fmfizpfigml commons 1n parliament did ufe, for that ihe offence was fo hanous,

8y. and 164. and was {o heavilv, and feverely punifhed, as none other the hike,
Br.coron.¢ Mar. and therefore the offender muft provabiy be artawted, wbich words
220. are as forcible, as upon direct and 1n.niicft proof.  Note, the
Dier. 2 Mar,

word 15 not (probably) for then commune argumecntumn might have
{ferved, Lut the word is [ provably,] be attainted.

2. This word (attaint) neceflarily implyeth that he be proceeded
with, and attainted according to the due courfe, and proceedaings
® Rot. parl. an, of law, and not by abfolute power, or by other meanes, ™ as n
33 E. 1. Rot. 6. former times had been ufed. B And therefore if a man doth adhere

fo. g9.

%U'Sagr’f? s;afc. to the enemies of the king, or be flaine 1n open warre againit the
34'E3‘3 aer king, or otherwife die before the attamnder of tr_afon, he forfateth
7 H. 4. 27. nothing, becaufe (as this a¢t faith) he is not attainted: wherein

34 E. 3. cap. r2.  this act hath altered that, which betore this act, in caie of treaton,
Lib. 4. fo. 57.  was taken for law. And the flatute of 34 F. 3. cup. 12. faves
the Sadier’s cafe. nothing to the king, but that which was in /¢, and pertaining to
the king at the making of that aét. And this appearcth by a
judgement in parliament in ane 2y H. 6. cap. 1. that * Jack
Cade being {laine in open rebellion could no way be punifhed, or
forfeit any thing, and therefore was attainted by that act of high
treafon.
Vide fupraverbo 3. Per owm‘ffﬂff.,] per ﬂpcra’fwzfac‘?mu. "T'his doth alfo _f‘crengthen
[ Mort. fo. 6. the former expofition of the word ( rrovablement,) that it muit be
Vide 21 R. 2.  provably, by an open a&, which muft be manifcftly proved. As
cap. 3. but it is 1f divers doe confpire the death of the king, and the manner how,
I'EPHﬂﬂlf-'-d by and thereupon provide weapons, powder, * poifon, aflay harnefs,
i I—I" 4 %3 {end letters, &c. or the like, for execurion of the confpiracy.  Alfo
Dﬂé(‘_}‘; EE ]‘f;‘z- preparation by fome overt aét, to depofe the King, or ‘akerhe King
cafc,rgEliI;c,I_ by force, and {trong hand, and to unprifon him untll he hath
Brooke, Treafon, ycelded to certaine demands, this is a {futhcient overt act to prove
24. the compafling, and imagination of the dexth of the king: for this
upon the matter is to make the king a fubjeft, and to difpovle
o him of his kingly office of royall government. And {o it was re-
il 1 J3- R folved by all the judges of England. Hill. z Jac. regis, in t!
Lo. Cobham's y all the judges of England. Hill. ¥ Jac. regis, in the cafe
cafe. of the lo. Cobham, lord Gray, and Watfon and Clarke {eniinry
priefts: and fo had it been refolved by the juftices, Hill. 43. khz.
1n the cafe of the earles of E. and of S. who intended to goe to the
court

A,
L

¥ 29 H. 6.cap. 1.
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court where the queen was, and to have taken her into their
power, and to have removed divers of her counfell, and for that
end did aflemble a multitude of people; this being raifed to the
end aforefaid was a futhcient overt act for compaiﬁntr the death of
the queen.  And {o by woful experlence in former times it hath
falien out, in the cafes of king E. 2. R. 2. H. 6. and L. 5. that
were taken, and 1I'I]p!lf'liltd bv their {fubjeéts.  And this 1s made
more plain by the lezall forme of an inditement of treafon: for
firft 1t 1s allcdeed according to this act, guod ™ proditorié compaflavit,
¢t imaginates fult aorter et doflrudtronem dnt. regisy ct oipfion dom.
regem interficerc, ©Jc. in the fecond part of the inditement is alledged
the overt a&k, ot ald ilam nephandam, et proditoriam compa/ffatien,
imaginationcm, ct propofitum fuem perficiend’ et perimplend’ and then
certainly to {et downe the overt f2ét for preparation to take, and
imprifon the king, or any other {ufhcient overt act, which of ne-
ceflity muit be fet downe 1n the inditement, I“It:l{:b‘v it appearcth
how infuthicient many inditements were of high treafon, wherein
it was generally 'llledtfr(] that per rzpu 1272 ﬂrf‘?zmz compajlavit ct
ZIMATINALUS Jurt morten :fum YOS, “5c. - For example termo. Mic,
amo 5 I 6. Edward duke of Somcrfet was mdited before com-
miflioners of over and terminer 1 London, gquad i+fc deum prec
aczt[z'.if ' 20N Zmé’:r;;- Sed zjffrr(mum diccholicn ! /u/!;ﬁff.'.‘, apud Holborne
7 pmmfm*z St ‘1’;}’:”: zinfra croiatem dendon, vz, 20 dice Apriles
anno regnl doming regis Ld:we. fexti quinto, ot drverfs dichus ot victdus
Qntea rf ptg/?fﬂ fﬂ/r m(zzfu{f el prﬂJu"aM:, per arcrtiem _ffzc‘?h:m Ciy -
$linIvit, fa:u/n/]nz':r’ ¢t Dnaginazit cum diver)is .:':Zm perfoits preedi

dominte yegem Je St fuo rrf‘"m. deponcre of depriveare, “Se. Which

lndl&nwnt, and all others of like forme werc c againft law, as hath
been {aid, and of the matter of this indi¢tment that noblf‘ duke

as by s peers s found not guilty.  But then it may be demanded,
for what offence he had lndtfement of death, and 2. what llw
llmde it an offence.  The offence appearethin hlb indi¢timent, for

the former part thercof contained high treafon, whereot he was
acquitted, and the fatter part contained one only offence of felony
(whereof he was found gnilty) in thele words, ¢ vlterius guratores
pracd. preefentanty quod prectuins Edwwardus diux Somerfet deit prae oculis
Suis non /mém.r, Jeid infligatione diabelica f dnélus 20 DMaii an, reom
dicH dum. regis Ledwardi feati quin m/nhrm 10to, ac diverfis alits diebus
ot vicibus antea et pofica apid [‘faféw nin preed. parech. Sanéti Andres
in civitare London, et a;ud o u_/cz al:a loca uf:'z civ:tatem: London
£ gl fE‘Z.:?I;L't’ i°! }‘2'70 d1&5 ! dom. ?{515 per ar e i v oa r!fﬂc‘?a’ procura-
Wity mowity of infligavit complurinios ﬁ;éffu'ﬂs ipfins domint regis ad rn-
jmw:mnm, ct apertum vebellionem et infuavectioncm infra e reoNINT
Anglie movend’ contra ipfn J mizuon regein, ad tunc er ‘hid. fr!mufc.'
al cﬂpsz!zm; et imprifenandum p;cfma(}z!:a 'l /ﬂfm wremt conem Tl Lreeick
o private confilio ::’am:m regls ad tiune ex flew’y contra poacom didie do-
13T, Ve J:.f coronam ¢f :fftrmfm'fm_/ﬂ.hu cl ¢:n2lra f.n' i1 3200 fzz ull i f.!r;;_/«
?720cdL caf: eitt et provisi,  The ftatute w LLrtupDn this indihment
was intended to be grounded, was the branch of the f{tawute of
3 and 4 E. 6. by which it is prowded ““ "I'hat if anyv perfon or per-
fons by ringing of any bel, &c¢. or by malicious fpeaking or utter-
1ng of any words, or makmu any outcry, &cC.or by any other deod
or a& fhall raile or caufe to be raited or aflembled any pcrions to
the number of 12 or above, to the intent thar the fame perfons

{liculd

*Inancienttime
traditiof ¢y et felo=
meé. parl. 33 E.1.
rot. 6. IX.bert de
RRos his cafe, but
now prwﬁf&riﬁ' 18
neccilurily rg=
quired.

Vide Br?ttﬂn,
fo. 10. et 1g.

1 PA:‘.".

Br. treafon. 24
’TL’LMEC.SE.G.
Lib. Iﬁt[’. CURE’
fo. 482,
Sanguinis O malce

difla ficds, Sca

T [13]

* Per apertum
faftums.

Vid. hereafter
ca. 5. dc Herefie,
generall indidt-
ments again{k
Lolards, &c.

The refidue of
the indiétment
of the duke of
Somerlet,

To take and 1m -
prifon one of the
privie councell.
Contra formam
{tatutr,

1%4 E. 6.cap.3.
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sH. 7. ca. 14,

I.ib. 0. fo. 114,

1~ ler nior San-
cher's Ci.e,

f IWTar. cap. 12.
r 7. 1 16,
7k 0 vlo52,

[ 14]

131z Dier,298.
13 Loz, cap. 1,
Nota bene. Ve
fu‘bnx werboMort.

* Inter leges Al-
veiedi, cap. 4.

4- %o refolved by
the jultices Pafe.
25 Lliz. which
we heard and ob-
fcrved,

High Treafon.

fhould do, commit, or put in we any of the acls and things above
mentioned (whereof to take and imprifon any of the kings moft
honourable privie counfell was one) and the perfons to the num-
ber of 12 or above {o raifed and affembled after requeft and com-
mandement (in fuch fort as in that aé is preferibe ) rhall make
their abode and continue together, as 1s aforefad, (in the adt)
or unlawfully perpetrate, doe, commit, or patin ure any of the
acts or things abovefaid, th;tt then all . d {ingular perfons by
whofe fpeakma, deed, act, or anv other the mMeanes above f:em-
fled anv perfons to the number of 12 At above, fhall be railed or
affembled for the doing, committing, or putting In ure any of the
aéts or things above menuonﬂd Ma'l be adjadeed for his {o {peak-
g or domcr a felon, and fuffer execution of deatn as m cife of
ft,lnm , and fhall 10ﬁ: his benefit of fa: ¢tuary and clergy.”  Hereby
it doth manifeftly Appeare, that the truth concerning this noble-
man’s attainder, and execution m divers things, 1s contrary to the
vulgar opinion, and {fome of our chronicles, and in {fome points
contrary to law. Firit, that for the felony made by the faid branch
of the faid a&t he cmlid not have had his clergie, tor elergy in that
cafe is cxpre{ly onfted by the f{aid a¢t. =. 'Uhat he was not in
dicted for going about, &c. the death of the earle of Warwick
then of the kings privic Cmmﬁ:ll., but onlv for his teking or 1mpri-
{onment, and therr:fore could not be in.di¢ted upon the {tatute of
3 H. 7 uas fome have imagined. 3. Thatthe mdiftiment is altoge-
ther infuficient, for it pilrfueth ot the words or matter of the

faid branch of the taid act, as by compariag of them it mamtettly
appearctity which (we bew‘”r deGr us that trut o dv appeare in
all things) we have thov ' ;_:;rwﬁ! uson this occalion to adde for
advancement of truth. 4. That beine but atiainted of tclony, he
could not bv law be veheated. oy cllewhere we have (howed.,
And this aét +hat created the f lony faith, that tnch a tclon fhall
{uifer execcution of death, as in cafe nf telonv. g. Lafilv, this
whole aét was jutily holden to be a donbtivl and lewermn {ta-
tute, and therclore wus detervedly repealed. And aftCI the fall
of Thl‘: duke, {ee the preamb.e of the ﬂ: iwite of fubtdie ot 7 K. 0,

And now to returne to cales of high treaton., 1t a man be
arralgned upon an ind.Ztment of high treston, and ftand mute, he
fhall have fuch judgenient, and mcurre tuch forfoiture, as 1f he had
beenr convicted by vcrmd or ' he !.d confeflfed 1it. YFor this
flandeth well wath this wor d pro-ahicment, for fatetur facinus, qui ju-
dicten fuoit: but otherwite 1t is L1 caie ol petit treafon, murder, or
other felonv,

It «+ fubie&t confpire with a foraine prince beyond the feas to
invade the re Ime by open hoftility, and prepare for the {fame by
{ome overt aét, this s a futlicient overt aét tor the death of the
king, for by this adt of pqriiwmﬁ‘m i that cafe there muft be an
overt act. * Qun: capiti, aut Jedlutt reois puifidiofe frve [olus, five fervis
ant freariis mercede condudldis flipatus z;ffnz;um, vita ef forlunis ey
omunibns privator. S0 as thereby an overt aft was required.

The compofition and connexion of the words are to be ohferv-
ed, viz. [thereof be attainted by overtdeed.] 1 This relateiii to
the feverall and diftiné treafons before G‘J\pltﬂc{‘), and fpeci.lly to
the Lompa{ﬁnfr and 1magination of the desth of the km_r, &c. for

that 1t is {ccret in the heait) and therefore one of them cannet
be
.:.f_‘.

Cap.
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be an overt at for another. As for example: a confpiracy is had
to levie warre, this (as hath been faid and {o refolved) 1s no treafon
by this act untill 1t be levied, thercfore it is no overt aét or mani-
feft proofe of the compafling of the death of the king within this
alt : for the words be ("de ceco, €5¢. ) that is, of the compatling of
the death. For this were to confound the feverall clafles, or mesnz=
éra dividentia, et fic <de ceeteris, €.

* Divers latter acts of parliament have ordained, that compafling
by bare words or favings fhould be high treafon; but all they are
either repealed or expired. And it is commonly faid, that bare
words may make an heretick, but not a traytor without an overt
act.  And the wifdome of the makers of this liw would not make
words only to be treafon, feeing {uch varicty amongft the witnefles
are about the {ame, as few of them agree together. But if the {ame
be {et downe in writing by the dehnquent himiclie, this i1s a {uth-
cient overt aét within this ftatute,

b Cardinall Poole, albeit he was a {ubjeét to H. 8. and of the
kines blood, (being defcended trom George duke of Clarence,
brother to king K. 4.) yet he in his booke of the fupremacy of the
pope, written about 2% H. 8. incited Charles the empcrour, then
preparing again{t the Turke, to bend his force againft his naturall
{overaigne lord and countrev; the writing of which booke was a
futlicient overt aét within this ftatute: and to move the emperour
the rather in that book, he made H. 8. almoft as ill as the Turk,
in thete words, 72 Anglia [parfum wwnc off hee fomon, ut vix a durcico
iternofct queat, tlque authoritate unins coali:t.

= In the preamble of the ftatute of 1 Mar. concerning the repeale
of certaine treafons, &c. It is agreed by the whole parhament,
that lawes juftly made for the piefervation of the common-wealth
without extreaine punifthment, are mere often obeyed and kept,
then lawes and ftatutes made with great and extreame punifh-
ments: and in {pecially fuch lawes and ftatutes fo made : whereby
not only the ignorant and rude unlearned people, but ulfo learned
and cxpert pcople mincing honefty, are oftentimes trapped and
fnared, vea, many times * for words only, without other fuct or
deed done or perpetrated: therefore thisalt of 25 E. 3. doth pro-
vide, that there muft be an overt dred. But words without an
overt deed ¢ are to be punifhed in ancther degree, as an Ingh
mif{prifion.

Per gents de lour condition.) That s, por parcs, or their equals,
w heicof we have fpoken belore in the pxpofition of the © 2g chap-
ter of Magna Carta. verb. per jf;;/.r}‘f'.r::rz parim Susrum, aund more
fhall be faid hereafter. This branch ((per genrs de lour condition) ex~
tendeth only to a convidtion by verdict, where\of the {tatute par-
ticularly fpeaketh; but vet where the party inuifted confefleth the
offence or ftandeth muie, he th:li have judgement os in cafe of
high treafon.  For this branch being affirmative, 1s takep ciumula-
tive and not rrvatiié. And therefore feecing upon confefilon, or
ftanding mute, the judgment in cafe of high treafon was given at
the common law, this aét being, as it hath ‘been faid, afhrmative,
taketh not away the, fame:.and (to fay once for al) the claufe
hcrenfterl_of reftraint of like cafes, &c. exiends onely to offences,
and not to tryclis, judgements, or executions.

C (17) &
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226 H.8.cap.13,
1 E. 6. cap. 13.
1 & 2 Ph. and
Niar. cap. g, 10.
1 Eliz. cap. 6.
173 Eliz. ca.1,8c.
14 Eliz. cap. 1.

® Sec the fourth
part of the In-

{litutes, c1. 24,
Brook,treafon 2.3
wiiting of let-
ters.

< 1 Mar. cefl. 1.
c. 1. Sece the
(tatute of 3 H. 7.
hereafter, cap. 4.
direftly in the
po nt by the
judgement of
the parliament.
Nota, this aét of
> 5 E. 3. (aith, ger
ou.rt jaity per
aperiuni fallum,
and not per aper -
tum dittum, by
word or contef-
fion.

See 25 H.8.¢.12,
Ebz, Baiton,
Edw. Locking,
and others at-
tatnted by parlia-
ment for divers
words and con-
{piracies which
being not within
this aét withours
an overt alt the
could not be at-
tainted by the
common law.

* Nota.
1 Seeinthe chap-
ter of Mifprifion.

[ 5]

¢ Mag. Car,
ca. 29. ’
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- (15) 8¢ lue counterface le grand feale] All our ancieat authors
agree that this was high treafon by the common law, and for this
offence his judge ment was to be drawn, hanged, and quartered, at
the common law, as i other cafes of high trmﬁ)n (the counter-
feiting of the kings meny excepted.) Sec the {cuond part of the
Inftitute .. W, 1. cap. <.

*Inancient tiine every treafon was compreliended under the name
of felony, but not ¢ contra: and therefore a pardon of all felonies
was fometime allowed 10 coie of Kol treafon. But the law is, and
ot long¢ tinie hath been otherwite holden : and if the inditement
weie /- Zt..mn, anda not arvedieriey (for the ktng nay ]f:[]r:-,n the o ffence,
i it pleafe him) then thn pardon of filonics 1s good at this day, for
no inditement can be of high treafon without tais word forod:tor ic: }
and 1 gt (et pro-fitione L,-.;‘l’f Neddls *ﬁ'.r' piny gquia o oquilhed bt dc
cxiready fuper queliiet tndidlaciento oo priciitione proclamaror facit fic,
[. B, a~ exizent oo thy b d o treafon and felony,

A compafling, Intcat, or going aboit to counterfeit the great
{fe.le s no eddon, but there it be an adtusll counter telting, alfo
it muft be to the Bkenelle of the kings oreat {eale, the words be,
crunterfa.ce le crand feale le "y

Now it is to be feen what fhiall be fald 2 forging, or eounter-
feiting ol the great {cale. It the lord ! rmculm, or lord keeper
pui the orcat feale to a charter &c. without warrant, this is ne
tre sfon. becaufe the oreal ﬁ:" [¢ 15 not counterfeited, But it {eein-
eth by Briton fo. it was treafon at the common lawy
and of that opiaton 1s F[tul fo. 29, a. but it 15 no reafon now
(without queftion) by the nevative clunie of this act.

I a man td}c vax lawiully nnprinted with the great feale from
one parent, and fix 1t to a ulmmr pmp“nmtr a agrant (rom the
king, there have been divers opinions 1 this cate what the o.dcice
15, which we will rebearfe,

o go AflL winch was about 15 venrs afier the making ol this
acl, 1t was nat holden high treafon, but a oreat .mi;:-nfmn for
that it is no counterfeiting of an CW, but an abufe of the true great
{eale.

I 142 . 3. the abbot of Biuer caufed Rob. Rigee his com-
molgne to rafe a churter of R. 1. and put out the manncr of
Fistetruda, and in place thercof put in Etleghe.  And this offencc
was heard, and fentenced betore the King and his couniell in the
{tar-chamber, as a agreat olicnce and mxf)r:lﬁon- for 1t it had been
high treafon, it Mould have Jad another tn all, and vet this was a
guar abute of the oreat {o .3.1

2 Il 4. The t;..lfmg of the great {eale from one patent and fixing
1t to a commiflion to gather mony, &c. was adjudeed to bLe fuch
un  offence, as the oftender had judgement to be drawne, and
hanged. The record of which cafe we have perufed, and the elicel
thercol 1s this. The partie 1v ndited generally for counte riciting
of the great feal, whercunto he pleaded not guilty, and the jury
found him not guilty of the connterfeitting ot the great f{eale, as
was fuppoled bv the inditement, and found further fpecmlh' that
he tooke the great feale from one patent, and putit to the cominii-
fion, and that the party put the fame in execution, and there judge-
ment was given, that he fhould be drawne and lnngtd which
(whatfoevet the offcnce was) ought not to have been given upon

this
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this verdict, the jury finding him not gnilty of the offence alledged
1n the inditement: and befides the judgement is fuch, as is given
in cafe of petit treafon, and not of high treafon. Hereby it ap-
pcareth how dangerous it is for any to report a cafe by the ecar,
ipecially concerning treafon, unleffe he had advifedly read the re-
cord: for (us 1 tike it) tiwe mifreport of this cafe hath hatched
errors, and he mifteolie the judgment, if it had been high treafon,
for “hen i1t fhould have been drawne, hanged, and quartered.

37 H. 3. Br. nt. Trezfon. A chaplain had fixed fuch a great r 16 ]
feale to a patent of difpenfation with non-refidence, and this was
holden a mifprition, and not hich treafon, for it was an abufe of 377 8. Br.
the great {fezle, and no counterfeiting of it.  Stanford {a'th tf.at i $reatun.
was adjudged in bis time according to the book of 2 H. 4. ¢7 fir cx . ¢ p Coron.
Frrove fequitur error. fo ~ c.

(5. Le.k a ciurk of the chancery joyned two cleane parchments Badt - agrecth
fit tor letters patents {o clofe together with mouth glew, as they withi~Ueiswyra.
were taken for one, the uppermoft being very thinne, and did put & i,\”“‘ b
one labell through them both, then upon the uttermoft he writ a 4 Ja B
true patent, and got ti.e great {eale put to the labell, {o the labell
and the {eale were annexed to both the parchiments, the cwn writ-
ten, and the other blanck: he cut off the glewed tkirts round about,
and tooke off the uppermoit thinne parchment (which was written,
and was a true and perfedt patent) from the labelly which with the
great feale did {hil bans to the parchiment, then he wrote ancther
patent on the blancke parchment, and did publifh it @5 1 goed
patent. Hereuj on two queflions were movel, 1. Wiether this
offence be hichtreafon or no. 2. If it be hich treafon, toen swhicther
he may be indited oeneraliv for the counterfeiting of the crveat feale,
or els the {peciall fné&t muft be oxprefled.  And upon conlerence
had between the pudges, upon great advifewent and confideration
itoweons in tihe end, concerning the firft point, refolved by the juf-
Lces claving a very few) upon the authorities aforefaid, and for ti.at ‘
1t was no counterfeiting of the great feale withan this f{tatute, that /-, 5.
this cifence was neither high treafon, nor vetit treafon, becaufe it 57 H.8. Br. dev.
15 not within either of the branches of this ftature, but it is a very
great milprifion, and the party delinquent liveth at this dav.  As
to the 2. point 1t was refolved, that it the {peciall matter had
amounted to counterfeiting of the greas feale in law within this
act, then he might have been generally indited of high treafon for
counterfeiting the great feale.  As if a man i an affray kill a con-
ftable that comes to keep the kings peace without any expretle
maiice prepenfed, this is murder in law, and vet the delinquent
inay bee generally indited of murder by 1nalice prepenied.

And 2 Fleta whao wrote before tiis aét telleth s, that erismen falff 2 Fleta,l1caza
dicitnr, it onis tllicitus (cut non frerit ad boc Jdata autheri-as ) de jyrgille Privtensto.1c b,
vegrs repto vel invento, ef brevia cartafgue confronaverir. But ow - Sc¢ beture,fo.u g,
focver oifence it was beiore the making of this ftatute, it is after
this ttatute no hich treafhn, becaufe it is no counterfviture of the
great feale, but a mifufor thereof.

Qui Y conviftns fuerit po fallatione [figilli dom. vegis, guod tradatur ® Rot. Parl. Hil,
cpifcopo Sarum, gui eum petiit ut clevicum fuum jub peena et in forma gua 1S Eo 1. foo g2,
decet, quia videtur concilio guod in tali cafu non admittenda cfl purgatio, ™13
We. Hereby it fhould appeare that in thole daves a man might
have had his clerzie for this offence, and therefore as fome hold, it
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High Treafon.

was not then helden to be high treafon, and herein alfois the pre-
amble of this adt, concerning divers opinions 1n cafe of treafon,
verified.

This ftatute naming the great feale and privie f{eale, the forging
and the counterfeiting ol the privie fignet, or of the figne manucll
was not within this ftatute.  But by the ¢ ftatute of ¢ DMar. 3t 1s
made high trcafon in both cafes.  Albeit that in this af’c there is
no mention made of * ayders and confenters to this counterfeiting,
vet they are within the purvicu of this ftatute, lor there be no ac-
cetlaries in high treafon.

(18) Ou fu ¢ inonyc.) © This was treafon by the common law,
as 1t appeareth by ull the {aid ancient authors, #é: f:;ra (verbo, fi
hozse c.unterface le grand feal:) and therefore the opinion in 3 H. 7.
v holden for no law, that it was but felonv before this aét. f The
forging of the lmln% calne, 1s hi'rh treafon, without utterance of it,
for bx this act the counterfeiting is mnd:. hich treafon. Sece the
{fecond part of the Inflitutos. W 1 . Cap. 1§, z2See Thom. Walfing-
ham. Hyzodigme Nm/"- . an. dort. 12%8. qud i pro tonfura menete i
magite multitudine ubique por Aunoliam fiufpenduntur, &5c.

ML ipfe qut facit monctan authwitate rf’gz'j e, illam facit minus
110 pondere vel all m}fm, vz alcwmine vel alio falfo metalle contra erdina-
tioien, This 15 there holden to be luuh treafon, and by that
book taken for a counterfeiter of the ku‘:gs money w1thm the pur-
vien of this {tatute.  * And herewith agreeth Britton, who faith,
- J'f(""f(fr.frj q ount noflre nonye counterfet ou pluis o fzf[m: 1 fe 1 My?:c
?me:“ q- s flory ue forort fol me e forme et wfage de nofire realme.

b (O .»fc' ne fuit g. nul vov de coft yealme ne puit changer fa moncy, ne
1 pAINeyy 11E ame Hr{r;, ne quier sove faire q.de ore ot avzent, ﬁr'z.r laffint
de tov?y les connitics. 1t was ordaimed, that no kng of this realme
miyglt not change his money, nor nmpaire, nor amend the {ame,
nor other money make then of cold or filver, without affent ot
}Lilth“l Clic.

¢ Clppimng, wafhing, and filing of the money of this reaime,
was no counterfeiting of it within this adt. And therefore b(,mu
a like cafe, it was declared by parliament in anno 3 H. 5. cap. 6.
to De ]mr] llt‘ii()n but that th being repealed by 1 Mariz the

Cap. 1.

.ﬂ-‘-.
'-...-"'r[-'l

flatute of ¢ hz. cap. 11. hath ¢ declared, that clipping, waflhing,
rounding, or filing, for wicked lucre and eaine, &c. to be high

treafon.  And by the flatute of ©18 Eliz, it 1s declared, that 1t
any perfon for wicked lucre or gaines-fake, {hall by any art,
wayes, or meanes whatloever, impaire, diminith, falfifie, {cale, or
ll”'htt.ll the Kings moncy, &c. it i hinh treafon, for being a like
cale, it was to be declared by p..uh:uncnt

l*mgmg For counterfeiting of foraine money, which is not cur-
rant within the realme, s muprifion of treafon, and the offender
1.all forieit, as for concealement of high trcafon

S JHr‘s'] 2 This extendeth only to the Kings money coyned
within this realmsic; and therelore after this ﬁ'ltute, it a man had
cotinterleited the money of another kingdome, though it were
currant within this rC'llme, 1t was no treafon, untill it was {fo de-

wee the fecond part of the Inftitutes, ca. zo. Artic. fuper Carts and the expofition upon the fame.

6. 1 Y. 6.

N R H. 5. ca, cap. 12. § Eliz, cap. 11, 1 Neta, tor wicked lucre and
R0 © 18 Khz. cap. 1. * 1y Eliz. cap. 3. £ Sec hereafter, cap. Principall
and Acceflary.

clared



Cap. 1. High Treafon.

clared bv parliament Min an. 1 Mariaze, and in an. 1 & 2 Ph. and M.
and the faid acts of ¢ Eliz. & 18 El. do cxtend to forrain covne
currant within tlhs realme.  And it is holden, that at the making
of this ftatute of 25 E. 3. there was no mmonev currant within this
realme, but tiic kings own covne. 1 See the ftatute called farutun
de moneta magnwin, ef flatutum de moncta parven. And wo1s to be
knowne, that if any doe counterfeir the kings covne countrary to
this ftatute of 2§ E. 3. ¥ he {hall have the cuniflinent of his
body, but as in cafe of petit weafon, that 15, to be drawne and
hdl‘lﬂ‘“‘ I till he be dead, but the forfeiture of his lands 1s as in other
cafes of hich treafon, for this ftatute 15 but a declaration of the
common law, and the reafor: of his corporall pumfliment 1~ tor
that in this cafe he was onlv drawne and hanged at the cos uumn
law, but 2 woman in that cafe was to be burnt.

I'The abbot of Miilenden in the county of Buckingham for
counierfeiting and refeétion ot the Kings money, was 'uijmlf.rr d to
be drawne and hanoed, and not qu.-,lrtr::f;d T'he want ot oblerva-
tion of the faid diftin&ion hath made fome to erre in their judge-
ment. Nota. This aét of 2g E. 3. maketh no expreflion of the
judgement, therctore fuch judgement us was at the comimon law
either in cafe of high treafon or petit treafon mutt be given.

But if one be attainted for diminithin o of tite kings mony upon
any of the ftatutes made 1n queen Moavies timie, or in the fime of
queen Llizabeth, becaufe it is high treafon newly made, the offen-
der fhall have judgement as in cafe of high treafon, which judge-
mens you may {ecin the firft part of the “Inftitutes.  Scét. 747

m And when a woman commits hich treafon and is quick with
childe, fhe cannot upon her armlu-nment plead it, but fae muit
either plEidL not awltv, or confefle it: and if upon her plea fhie be
found guiity, or confelle it, fhe cannot alleage it in arreft of judge-
ment, buhjudbem;nt {hall ln’: given aganit her : and it it be found
bv an inqueit of matrons that flie is quick with childe, (tor privi-
zicirt enfent will not ferve) it fhall arrelt, and refpite ¢ execution till
fhe be delivered, but fhie fhall have the benefit of that but once,
though fhe be againe quick with childe: {o as this refpite of exe-
cution for this caufe is not to be oranted, onlv in cafe of felony,
whereaf juftice Stanford {peaketh, but in uh.. of high treafon, :md
petit treafon alfo. ‘

(1Q) 8¢ lome port foux money en coft roialine, counterfert ar moncy
dangliterre, et fachant le mecne yefire fanx, &3¢} By this branch fix
thmﬂs are to be oblerved.  Firtt, that the brmumtr 1z of counterfeit
monev and nor the counterfeiting is cxpu,ﬂca n this word {anport. ]
becondlv that 1t mullt be bloucrht tfrom a foraine nation, and not
from Ireland, or other place l)elnnum:r to, or being a member of
the crowne f)f Enzland, and {o 1t hath been 1c[calved {fo wary are
judoes to expound ‘this ﬂatut{: concerning treafon, :md that in moft
bemgne fenfe : {or albeit Ireland be a diftin& kingdome, and out
of the realme of England to fome purpofes, as to protections and
fines levied, &c. as hath been faid: vet to fome 1otent it is acs
counted as a member of or belonging to the crowne of this realme.
And therefore a writ of error is maintainable here in the Kings
bench of a judgement given in the kings bench in Ireland, {o as
the judges did Conitrue this ftatute not to eatend to falfe money
bmubht out-of Ireland, Thirdly, it muft be to the fimilitude of
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18 High Treafon. Cap. 1.

the money of England. Fourthly, that the bringer of it into this
realme, muft know 1t to be counterteit.  Fitthay, uttening of falle

3H. 7. 10, money in Encland, thoush he know it to be falie and counterfeit
to the likenetl™ ot the covue of England, is no treafon within this
ftatute, unlede he brought it from a foraine nation, for the words
be, fi howe a-port pox imoney en coff vealme,  But if money falfe or
clipped be found 1n the haads of any that 1s fufpicious, he may
be imprifoned untilt he rath {ound his warrant, per fatutum de
moueta magn’ wcf. Mag. Cart. {o. 38. 2 pare-. Ladtly, he muft
merchandize therewithy or maoke pavment thercol, expretied mn
theic words, pur merchandizer, o paiment jaire in deceiit noffre feignior
2 voy ¢t four peop e, Stemore, de aoncta regis, and of the derivation
t! creof 1n the tecond purt ot the Inftitutes, iz astie’ fuper cartras,
cip. 20.

St howme tuafl chancelonr, trefu:evy on sufiice noftve feiguionr le roy del
xr ca ke ou del auter, jufiice in €iie, ey datif’s et touts auters jufiices
ajfiancs doter et tevusiney efleant en lory place feafant lour office.

I'n this cafe albeit one 1tend to Kill any of thefe here numed in
the r | lace, 2nd doing their office, and thereupon firike or wound
ary of them, this 1s no trcaion: for our ftatute {aith, f Jlome tuaf?
chancelor, &5¢. 1t a man kili the chancellour, &c.  For 1if it be
trecton, death muft enfue.  And the reafon wherefore 1tis treaion
in thefe cafes is, becaufe fitting judicially in their places, (that i,
i the kings court-) and doing their othice 10 adminifiration of juf-
tice, they reprefent the kings perfon, who by his oath is bound
that the fame be done.  And this a&t exiends only to the perfons
here particularly named, and to no cther: and therefore extendeth

"~ 0t to the court of the lord fteward, or of the conftable and mar-

thall, norto the court of the admirvelty, or any other, nor to any

_ eccichaflticall court. Nay, 1t extends not to the high court of

* Rot. Parbam. yopliament, i any rmember of the lords houfe, or houfe of commons
20 -1 20 flaine in his place, and doivg his office, becande 1t s cafies omiffirs
John de Bricain's s place, an g hus othce, becavie it as cafus omrffus,

cafe. and not mentioned in this act.  But in 2ll thofe cafes 1t s wilfull
3 Reg. 21, 15.  murder, for the law implyeth malice.
Sce anter leges It fo:t affaoire g. 2 les cafes fuifnomes doit €€ adjudge treafon g- /¢

Alverediy cap. 4. : 1 Con _
- i f’..t‘!c’ﬂa/ﬁ (1 21 f7r “Piiir eyt [ ¥r e s g ' 4
ubi fupra. Iita Jlre fauner lervey et fa reyall meay flie: et de tiel vreafon e

et fnrrnnfs 011171 = f ;::{‘f(‘ffm‘f ele's .:f heates n/:fm*rn}’uf 1l Hq/f ) r‘_/c"z':;?:fur le yey cibien des tres. ef

bus privator. Lenements tenus drsoanters, come de liey mw_ﬁ?;c’.
Cuit. de Norm. (20) 2 Des tres. ef tenemeats tenrs des anters come de luy mefime.)
ca. 14. 22 1ib. This is an afbimnance of the comn:on law, and the reafon thereof
ARl p 49 5, for that the offence is committed againft the foveraigne lord the

. O

king, who 1s the light and the lite of the common-wealth: and
[ 19 ] therefore the law deth give to the king in fatisiaction of his of-
¢ rook, Efch.g. fence. all the lands, &c. which the ofterder hath, and that ne fub-
See hereatrer, — Jet {hould be paitaker of any part of the forteiture for this

Morbo Eede t1ld oitence.

:f;f:”“‘fffrrn{/an, And where the words be [lunds and tenements holden, &c.]
Otherwife it ;s Y€ the foriciture cxtends to * rents charges, rents {cck, commons,
in cofe of prrit  corrodies, and other hereditaments which are not holden, for in

treafon and fe-  cafe of high treafon the tenure 1s not materiall.
lony T'hs claufe hath 7. himitations.  Firf, this aét extends not P to
b7il.4.27. See lands in tayle, ({aving only for the life of tenant in tavle) but the

hercalter in the ' :
. - - B - v’. 4«! * - ‘ 1 ~ .
title of Premuni. forfeiture of efcheats 1s to beunderftood of fuch landsand tenements,

re.Verb.(des tres, 25 he might lawfully forfeit, And thefe geneall words take notaway

c)Vid 26 H.8. 4 the
cap g1,
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the ftatute of donis conditional’ © but latter {tatutes give the forfeiture
of eftates 1n tail. 2. Nor doth this alt extend to ufes, bDut * latter
ftatutes doe name ufes. 3. 9 Nor to rights of actions, where the
entrie 1s taken away, and {o 1s the law cleerly holden at this day.
4. Nor to any conditions, but by a ¢ latter {tatute conditions, un-
icfle they be mfeparably knir to the perfon, be given to the king.
5. Norto rights of entry, where any was in the lands by title betore
the treafon committed, but fuch a right of entry 1s fince given by
latter {tatutes. 6. Nor to lands or tenciments. or rights 8 ia anter
drott, as in the right ot the church, nor to lands in the right ot a
wite, but only during the coverture, and it extendeth to land
which the offender hath P for lite, for the lorteiture of the profits
during his life. 7. It extendeth not to = a founderthip of an

Cap. 2.

houie of religion sn free almoign, tor that 1s annexed to the bloud of

the founder. Here goods and chatrels be not named, but the for-
feiture of them 1s implved 1n the judgement.

i Nota leétor, the {uid aéts of 26 H. 8. 33 H. 8. ¢c.and 6 E. 6.
doe yet remain in force, notwithitanding the faid ftatute of 1 Mar.
as it hath been often adjudged and refolved, and namely Mich. 21.
Ta in the exchequer chamber, In a writ ot error, upon a judge-
ment given in the exchequer, berween Raccliife, and the lord
Sheffeild, by all the judges of England, and 1s agreeable to com-
mon experience. _

See more of hieh treafon in the next chapter tollowing, can, 2.
verbo, L¢ pur ceo que plufors awters cafes, Lc.

C A P. 1L

OF PETIT TREASON.

T ovefque coo iy ad un auter manner de treafony ceflaffavorr,
quant un fervaat tua fon maifler (1) ow un jem: tua fon
baron (2)y ou quant home [eculer ow de religion tua jon prelate a
gue 1l doit foye et obediciice (3). Lt de tiel manner de treqf.n
la forfeiture des efcheats appertezont a chefcun feignior de fo fee
Pfﬁ?pt.‘?'a T .

And moreover there is another manner of treafon, that is to
fay, when a {crvant flayeth his mafter, or a wite her hui{band,
or when a man fecular or rcligious flayeth his prelate to wiom
he oweth faith and obedience. And of fuch treafon the
cicheats ought to pertain to every lord of his own feey &C.

It was called high or srand treafon in refpet of the royall ma-
jefty againft whom it is committed, and comparatively it is called
vetit treafon (whercof now this {tatute {peaketh) in refpect it s
) C 4 committed
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Petit Treafon. Cap. 2.

committed againft fubjeéts and inferiour perfons, whercof this ack
doth enumerate three kinds.

(1) Quant un fervant tua fon maifter.] This was petit treafon by
the common law, for {o it appeareth by the 2 book of 12 AilL that
a woman fervant Killed her miftris, wherefore fhe had judgement
to be burnt, which is the judgement at this day of a woman for
petit treafon.,  And herewith agreeth 21 E. 3. where the reader
muft know, that in ftead of mere in that cafc you muft read
maifter.

® And upon this a&, if the fervant kill the wife of his inafter, 1t
is petit treafon, for he is fervant Loth to the hufband and wife.

© It the child commit parricide in killine of his {ather or mother
(which the law-makers never imagined any childe would doe) this
cafe is out of this ftatute, unlefle the childe ferved the father or
mother for wages, or meat, drink or apparell, for that it is nonc of
thefe three kinds fpccified in this law.  And ver the offence is far
more hainous and impious in a child then in a fervant, for peccare
contra naturam funt graviffiina : but the judoes are reitrained Ly thus
act, to interpret this aét, a furiliy, or a minore ad majrs, as hercafter
thall be faid. And * fome {ay that parricide was petit treafon by the
common law.,

¢ A fervant of malice intended to kill his imafter, and lay in wait
to doe 1t whileft he was his fervant, but did it not 6l a vear afley
he wus out of fervice, and it was adjudged petit treafon within this
act.

(2) Un feme tua [ baron.] © This was petit tecafon by the com-
mon law, as 1t appearcth in our books, It the wife procure one
to murder her hulband, aud he doth it accordingly, in this cafe the
wile being abfintis but acceffory, and fhall ve hanged and not
burnt, becaufe the acceflory cannot be guilty of petit treafon,
where the principall is not guilty but of murder: and the * accel-
fory muft follow the nature of the principall: Lut if he that did the
murder had been a {ervant of the hufband, 1t had been treafon in
thenm both, and the wife fhould have been burnt. And {o it is
in the cafe before of a fervant, and in the cafe hereafter of a
clerk,

It the wife and a firanger kill the hufband, it is petit treafon in
the wife, and murder in the ftranger, and fo 1t is in the cafe of the
fervant next before, and of the clerk next after.

Belore this ftatyte it was petit treafon, £ guis falfaverit T
domini fur de cujies familia fuit. Britton agreeth herewith.  Iut thefe
arc taken away by this z¢t, and all other fuving thefe, that are
here exprefled.

(3) Quat fome [rewlor cu Ve veli ion tria St prelate a gue il dolt

Fruk a‘fc'fﬁr"nv‘.] Tho- claute 1- underifood only i an ecclefiafticall

perfon, be ke {ecular, ov regulir, i ke kill kis prelate, or {uy.criour,
to whom he oweth faith, and obedicnce, 1t s petit treafon: and
fo 1t was at the common law.  And peiit treafon doth prefuppofe
a trutt, and obedience in the offender, either civiil, as in the wife
aud fervanr, or ecclefiafticall, os in the ecclenatticall per{on,
Aldors, abettors, and procurers of any of thele petit treafons, are
within this law.
1t the fervant kill his miftris, viz. his maiters wife, this is treafon
(2s Lath been faid) not by equity, for thatis denicd as well in
* petit
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petit treafon, as high treafon, but it is within the letter of this ila-
tute, for fhe is a mafter.

In high treafon there is no acceflories, but all be principalis, and
therefore whatfoever aét or confent will make a man acceflory to a
felony, betore the alt done, the fame will make him a principall in
cafe of high treafon. But in cafe of petit treafon, there may bc
acceflories, either before, or after the a&t done, as in cafe of mur-
der or homicide.

Here it appeareth that afts of parliament may bind men of the
church, fecular, or resular, and no benefit of clergy aliowed unto
them in cafe of treafon: but * hereof vou fhall read at large in the
expofition of the 1. chapter of Articuli clers.

(3) Et de tiel manncr de treafon forfeiture des ofcheats apperteinont a
chefcun feignior de fon fee proper.] See hereot hereafter in the chapter
of forfeiture. P I1fa man feifed in fee of a fair, market, common,
rent charge, rent feck, warren, corrody, or any other inheritance,
that is not holden, and is attainted of felony, the king fhall have
the profits of them during bis life: but after his deceafe, {ecing the
blood is corrupted, they cannot defcend to the heir, * nor can they
cfcheat becaufe they be not holden, they perifh and are extinét by
act in law : for in efcheats for petit treafon or felony, a tenure 1s
requifite, as well in the cafe of the king, as of the fubjett.

An approver in cafe of felony, refufing the combate with the
aprellee, thall have like judgment that 1s for petit trealon, pridaser
recufans duelivin adudicatur fufpendi, et tralt in odium falfe accufa-
tionis: but yet it is not petit treafon, becaule it is none of the
three {pecified 1n this act.

The cafe which Shard reciteth i 40 AL that a2 Norman being
leader of an Englifh fhip, who had knghth men with him, and
robbed divers upon the fea, and were taken and found guilty: and
as to the Norman it was but felony (becuufe Normandy was loit
by king John, and was out of the ligeance of E. 3.) and as to the
Englifh it was adjudged treafon, and the offenders drawn and
hanged, which was the judgement of petit treafon: but this cale
muft be intended to fall out before this ftatute of 25 E. 3.1or it 1s

none of the petit trcafons mentioned in this act,

Et pur ceo que plufors auters cafes de femblables treafon (1)
purront cfcheer en temps avener, quenx home ne puria penjer ne
declarer en prefent @ affentu efly que [i autre cafe fuppofe (2.) trea-
Jon (3), que neft efpecifle paramount (4.), avicgne de novel devant
afcun juftice, demoerge le juftice fans aler a judgment de treafon,
tunque per devant ngflre feignior le roy en fon parliament (5)
Joit ie cafe mre. et declare (0)y le que le ceo doit ¢ffre adjudge
treafon, ou aunter felony.

And becaufe that many other like cafes of treafon may
happen in time to come, which a man cannot think nor de-
ciare at this prefent time: it 1s accorded, that if any other
cafe fuppofed teafon, which is not above {pecified, doth hap-
pen before any juflice, the juftice fhall tarry without going to

judgement of the treafon, wll the capfe be fthewed and deglared
¢fare
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[ 21

ASee the 2. pt of
the Inftitutes,
Artic. clerl.
ca.15,Hil.3. R.2,
coram rege

Rot. 3. London.
Jo. Imyperial’s
L:qrﬂ.

For efcheats fee
the 1. part of the
Iﬂﬁitﬂtq [E&- le
fo. 13. a.

L See before,
cap. 1. verbo,
des terres et te~
nements, &c.

* Sec 1 pr. of the
Inftitutes, fo. 13.
verb, Avera la
terre per elcheat.
Mic, 4 H. 4.
coram regc.
Rot. 22, Anglia,

Jo0 Afl.25. Vile
2 H, 5. cap. 6.

Rerum progreffus
cftendunt multa,
qucE 171t10 free -
videri ror pufjunts



[ 22 ]

Sce the expoli-
tron upon the

ftatute, dc frang.

fn:f:mun.

1 [ 6. s.

g E. 4. 26, &c.
Sce 1 Mar, of

Juttice Dalifon’s

ubl

repoert,
fupra,

1 Mar. cap. 1.

Rot. Parl. g T1. 4.

nua. i, 13, >Sce

n '15_ Ibid.

Roat, Par.
17 R.2. nu, 2o,

Jfinili, or by equity, arsument, or inference of any treafon,

} “'l] ulﬂ(’_‘nl’

Petit Treafon.

before the king and his parliament, whether it ought to be
Judged treafon or other felony.

Cap. 2.

(1) Semhlable reafon.] In this cafe, the judges fhall not judge @
high
or petit, for no like “afe Mall be adjudged treafon, &c. And
note this branch extendeth (as hath been {3id) to the offcnce, viz.
treafon. and not to trvall, judgement, or exccutien.

(2) S:awnter cafe _/z:f:: ofe treajon.) No other cale, though of as
kigh or higher nature, &c. fhall Le adjudged treafon high or petit,

as before it appeareth in the cafe of paricide, amwo 1 Maric, a&z

- Supra.

(3) Treafen.] Lther hich trcafon, or
branch extendcth as hath been fid to
oniy.

(4) Que neft fpecifie paramonnt.] This word [ frecifie] 1s to be
fpecially obf.rved, for it is as much to fay, as particularized, or
fet downe particularly : fo as nothing is left to the conftruétion of
the judge, if it be not {pecified and particularized before by this
act. A happy .nc&tuary orplace of reluge for judges to flye unto,
that no mans blood and ruine of his family do hie upon their con-
ﬁ,aem,eﬁ 'thnﬂ taww.  And if that the conftruction by arguments
a fimiliy or a mucri ad majus had been left to judges, the mifchlefc:
before this ttatute would have remained, viz. diverfity of opinions,
what ought to be adjudged treafon, which this flatu.e hath taken
away by pru_ﬂl words: and the ffatite of 1 Mor. doth repeale all
trcafons, &c. but only fuch as be declared and expreflfed 1 this
a‘t of E. 3. whercain this word [cexprefled] 1s to be ob-
ferved.

In the parliamnt holden amiro 5 T1. 4. the earle of Northumber-
land camie belore the king and lords in parliament, and by his
petitiein ty the kKing, acknow ledued to have done aguntt his allc-
agance: and 11;1..1L1} , for g‘th:nng of power and giving of liveries,
whercof! he 11‘1\1"]1 rardon: and the rather, that upon the kingq
leiters L2 veelded hinofelfe, and came to the king unto Yorke,
where he mignt have kept honfelle awuv, The which petition
the King deliccred to the juftices by them to be confidered.
W hercupon tie lords made jrotetiation, that the order thereot be-
[onged to them, as peers of the parliament, to whom fuch judge-
ment belenged in wcrrrhm-:r of this {tatute of 2¢ E. 3. &c. and
thev judge: “the fame to be no trc:afon, nor felony, but only tref-
pafle finable at the kings will.  And the opinion in 27 Afl. is de-
nied, thit if one of the indicters difcover the counfell of the king,
that 1t {hould be treafon; becaufe 1t is not {pecified before in this
'L-tc’f, and therefere netther hieh treafon, nor petit treafon.

{ 5) 1 H,‘f((‘ f el 23 -.n?f:'fa VY Hﬁﬂ pﬂ}ffnﬂ’r’?f! ] B\ tllh it 1:1 'lp]h‘l-
ent, that any like or other cafe ought to be declared by the whole
(:md not by the king and lords of the upper houfe
h) the king and the commons, or by the lords and com-
mnnv..) And {o was it done by the wholc court of parhament 1n
s Rooz.wh jupre. 5 Tz, 18 iz, wbi fusre, and many other alts ot
parliament.

Toha duke of Gwyen and of Lancafter, fleward of England,

fr} d5 thif:r
of treafon

petit treafon,
the offence

™S -

=~

t]lll} o

and Thrira- duke ol Glocefler, conftuble of England, the kings

uncles,



Cap, 2. Petit Trealon.

uncles, complained to the king, that Thomas Talbot knight, with
other his adherents, con{pired the death of the faid dukes in divers
parts of Chefhire, as the {fame was confeflcd and well knowne,
and prayed that the parliament might judge of the fault (which
petition was juft, and according to this branch of the ftatute of
25 E. 3.) but the record faith further: whereupon the king and
Jords 1n the parliament adjudged the fame falt to be open and high
treafon : which judgement wanting the affent of the commons, was
no declacation within this aét or 2¢ E. 3. becaufe it was not by
the king and his parliament according to this at, but by the king
and lords »nly.

(6) Soit le cafe monfive et declare, €5c.] This declaration may be
abfolute, or fub modo, for a tume.

By this which hath been f{aid it manifefltly appeareth, what dam-
nable and damned opinions thofe were concirning high treafon,
of T'refilian chiete juftice oi the kings bench, Sir Robert Bellaap
chiefe juftice of the common bench, Sir John Holt, Sir Roger
Fulthorp, and Sir William Burghe, knights, fellowes of the faid
Sir Robert Bell.nap, and of John Lockton one of the kings fer-
jeants, that were given to king R. the 2. at Nottingham, in the
eleventh yeare of his reigne.  But more deteftable were the opi-
nions of the juftices in 21 R. 2. and of Hancktord and Brinchley
the kings ferjeants, (and the rather, becaufe they took no example
by the punithment of tne former) which athrmed the faid opi-
nions to be good and lawfull, {aving Sir Wiliam Thirning chiete
juitice of the common bench gave this oniwer: That declaration ot
treaton not declared belongeth to the parliament; but to pleafe, he
faid, that if he had been alord or a peer of parliament, if it had
been demanded of him, he would have made the like anfwers.
Thefe juftices an:d ferjeants being called in queltion in the parlia
ment holden ammo 1- H. 4. for their faid opintons, anfwered as divers
lords fpirituall and temmporall did) that thev durft no otherwife
do, for feare of death. It was thereupon enaéted, that the lords
{pir.tuall and temporall, or juftices, be not from thenceforth re-
ceived to fay, that thev durtt not {or feare ol death to fay the truth.
Which opinions being fo manifelilyagainft our faid act of 25 E. 3.
afterwards in the parhament holden 1 H. 4. it 1s affirmed by au-
thority of parhiainent, that in the faid parliament of 21 R. 2.
divers {tatutes, judgements, ordinances, and f{tablifhments werc
made, ordained, and given, erronioufly and dolefully in great dif-
herifon and finall deftruétion and undoing of many honourable
lords, and other liege people of this realime, and of their heires {or
ever. And therefore not only that parhament of 21 R. 2. and
the circumitances and dependances thereupon, are wholly reverfed,
revoked, voided, undone, repealed, and adnulled for ever, but allo
the parliament Lolden in rr R. 2. by authority of which parlia-
ment, Trefilian, Belknap, and the reft of thofe falfe juftices and
ferjeants aforefaid were attainted, is confirmed, for that it was
fas there the parliament affirmeth) for the great honour and com-
mon profit of the realme.

Et fi per cafe afcun kome de ceff reialme chivache armee, &5¢.]
And if percafe any man of this realme ride armed, &c. For

expofition hereof, {ee the chapter hereafier againft nding or going
armnied.

For
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Sc¢neca.

Petit Treafon. Cap. 2.

For the better inftruction of the reader to difcerne what cffences
be high treafon or petit-treafon at this day, it fhall be neceflfary to
adde hereunto the ftatute of 1 Mar. whereby it is enacted, [ That
no alt, deed, or offence, being by a¢t of parliament or f{tatute
made treafon, petit treafon, or mifprifion of treafon, by words,
writing, ciphering, deeds, or otherwife whatfoever, {hall be taken,
had, dcemed, or adjudgzed to be high treafon, petit treafon, or mif-
j:rifion of treafon, but only fuch as be declared and exprefled to be
trcafon, petit treafon, or mifprifion of treafon, in or by the aét of
parliament or ftatute made in the 25 yeare of the raigne of the
moft noble king of famous memory, king Edward the third,
touching or concerning trealon, or the declaration of treafon, and
none other, &c. any a‘t or acts of parliament, ftatute, or fta-
tutes, had or madec at any time heretofore or after the faid 2 year
of king E. 3. or any other declaration or matter to the contrary in
any wife notwithftunding.]

Before this act {o many treafons had been made and declared by
act of parhament fince this aét of 245 E. 3. {fome n particular, and
{omce in generall, and in fuch fort penned, as not only the ignorant
and unlearned peorle, but alfo learned and expert men were many
times trapped and fnared: and fometimes trealons made or declared
In one kings time, were abrogated in another kings time, cither by
ipeciall or generall words: 1o as the miichief before 25 E. 3. of
the uncertainty what was treafon, and what not, became to be fo
trequent and dangerous, as the fafe(t and {ureft remedy was, by
this excellent aét of 1 Mar. to abrogate and repeale all, but only
fuch as are {pecified and exprefled in this {tatute of 25 E. 3. By
which law, the {afety both of the king and of the {ubjeét, and the
prefervation of the comnion-weale s wifely and futhciently pro-
vided for, 1n {uch certainty, as nikhid velidtum off arbitrio judicis.
And certainly the two rules recited in the preambie of the faid alt
of 1 Maiiwe, are affuredly true.  The firft, {that the ftate of a king
ftandeth and confifteth more aflured by the love and favour of the
fubjeét toward their f{overaigne, then in the dread and fear of
lawes made with rigorous pains and extreme punifhiment for not
obeying their foveraigne.]  And the other, [that lawes juftly made
for the prelervation of the common-weale without extreme punifh.
ment or penalty, are more often, and for the moit part better
obeyed and kept, then lawes and ftatutes made with great and
extreme punithment.]  Mitius imyeranti melins paretier.

In which alt five notable things are to be obierved. Firft, 1t
extenaeth (without exception) to all high treafons made by any
act of parhament fince the faid aét of 2¢ E. 3. Secondly, to all
dcclarations of high treafons by any a&t of parliament {ince the
faid act ot 25 K. 3. (as of the {aid declaration in 3 R. 2. of killing
an ambaffadour and the like.) Thirdly, to all petit treafons made
or declared by any aét of parliament fince the faid aét of 25 E. 3.
Fourtldy, albeit mifprifion of treafon is not mentioned in the at of
2.5 L. 3. yet every miiprifion of any treaton made or declared fince
that aét by any aft of parliament, is abregated.  Fifthly, no
otfence to be treafon, petit treafon, or mifprition of treafon, but
only fuch as be declared and expreticd to be treafon, petit treafon,
or mifprifion of treafon by the {id aét of 25 K. 3. Here three things
are to be obferved: firft, that this word [exprefled] excludeth ail

implications
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implicatious or inferences what{cever. Secondly, here mifprifion of

treafon 1s taken for concealement of high treafon or petit treafon,
and only of high treafon or petit treafon [pecified and expreffed in
the aét of 2 E. 3. 'Thirdly, that no former judgement, attainder,
prefident, refolution, or opinion of judges or juflices of high trea-
fon, petit treafon, or mifprifion of treafon, other then fuch as are
ipecified and exprefled in the faid a&t of 25 E. 3. are to be fol-
lowed or drawne to example: for the words be dire¢t and plaine,
[ that from henceforth, no adt, deed, or offence, &c. fhall be taken,
had, deemed, or adjudged to be treafon, petit treafon, or * mifpri-
fion of treafon, but only fuch as be declared and expreffed in the
faid aét of 235 E. 3. &c. any aét of parliament or ftatute after
26 E. 3. or any other declaration or matter to the contrary not-
withftanding.] So as there 1s no high treafon, petit treafon, or
mif{prifion of any treafon made or declared Ly any 2& of pariia-
ment or otherwife fince the aét of 25 K. 3. but only fuch as have
been made fince the faid act of 1 Mariae, and of thofe only fuch as
werc made ® perpetuall, and not during the life of queen Mary or
of queen Elizabeth, whercof there be divers which now are ex-
pired, which you may reade being all in print.  But there wanted
nothing to the pertettion of the {tatute of 2¢ I£. 3. but a limita-
tion of fome certaine time wherein the oitender thould be accufed.
¢ Poft intervallum temporis accufator non eiit audicndus, nif docere po-
teft Je fuifle juflis yationibus tnpedituin,

Or the declaration of trexzion, &c. 4 Declarations made during
the naturall life of quecn Elizabeth ceafed by her death: for de-
clarations may have limitations as well as ftatutes introdu&ory of
new lawes,

‘There 1s another excclient branch of a {latate made ¢ in
1 & 2 Ph. & DMar. 1n thefe words. [ Aund be it further enaéted by
the authority aforefaid, that all trials hercafter to be had, awarded,
or made for any treafon, fhall be had and ufed ounly according to
the due order and courfe of the comimon law. ]

All #rials] ¥ Upon thele words many things have been ob-
ferved by others.  Firfl, that the letter of this alt extendeth only
to tnall of high treafons, «r pctit treafons, and not to mifprifion.
Secondly, foraine treafons are to be tried by the ftatute & of 35iH. 8.
cap. 2. and {o it was refolved by all the juftices of England in
Orurks cafe, and had been fo retolved bLefore. But for trals of
treafons to be had in Wales, or where the Kincs st runneth not,
in fuch fhires as the king {hall afligne by bLis cowrnithon by the
* {tatute of 32 H. 8. ca. 4. are abrogated by this act, becaufe they
are triable by the law.

“ It hath been holden, that upen the tiull of mifprifion of trea-
{fon there muft be two lavnwiull witnelles, as weil upon the triall,
as upon the indiciment, as it was refolved by the jrttices in the
ford Lumileves cale, 1L 1. Lliz. reperccd by the doid Dier, under
Lis own hand, which we have feen, bLut leic out of the priog,
which for other purpolcs ts cited hereafter.  "1hirdly, 1t hath beene
holden, that this act extendeth not to the indi¢tment of any trea-
fon, but to the triall bv pecrs, if the oftender be noble: or by
frecholders, if the offender Le under the degree of nobility: and
therelore upon the indictment which is in manner ot an accufation,

by the ftatutes of 1 E. 6. and g It 6. two Law {ull witnefles are re-
qu fite s

=4

2T hatis, of fuch
ticafon, high ot
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of no other trea-
fon.
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Cap. 2.

* 32 H.8. cap .4.
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Hill. 14 Eliz.
Dder, MS,
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point.

At this time
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tices, and San-
ders chiefe ba-
1on, &c.
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quifite: the words of the ftatute of 1 F. 6, in the laft branch be,
[ that none fhall be indiéted, arraiencd, condrmned. or conviéted
for anv treafon, petit treaton, mlﬁwlﬁon of treufon, or for anv words
before {hecified to be 1pnken, atrer the faid firft day of rebruary,
for which the fame otiender or fucaker (had in any wile fuffer
pains of death, 1mprifonment, lofic or fericiture of his goods,
chatels, lands, or tenements, unlelic he be accuicd by two {uth-
cient and lawrull witneffes, or {hiuli willingly without violence con-
feffe the {ame

Nota that {before {pecified ] doe refer to the words mentioned
before in the aét. 1. It is mamieft bv the connexion of the
words, viz. [for any words bcfore {pecihed to be fpoken, &c.]

The trealons mn 25 E. 3. were mentioned before. 3. The
firlk words be [ior any treafon, petit treafon, miiprifion of trea-
fon, &c.]

And by ¢ T'. 6. ca. 11. it is provided by the laft claufe fave one,
[that none fhall be indiéted, arraigned, condemined, conviéted, or
attainted for anv of the treafons or offences aforeﬁld or for any
% other treafons that now be, or hereafter fhall be, whlch thall
hereafrer be perpetrated, committed, or done, unlefic the {fame offen-
der be thereof accufed by two lawfull accufere, &c. unlefie the faid
party arraigned fhall willingly, without violence confefle the fame. }
Here two thmqs are to be obferved. 1. The particular penning
of both thefe alts, viz indicted, arraigned, conviéted, &c. and the
words of 1 & 2 of Ph. & M'u. extend to l'I‘VCl“b onlv and not to
the indi@tment. 2. Two lawfull accufers in the aét ofs k. 6. are
taken for two lawfull witnefles, for by two lawfuil accufers, and
accufed by two lawfull w itnefles (as it is faid 1 E. 6.) is all one:
which word (accufers) was ufed, becaufe two witnefles ought di-
reftly to accufle, that 1s, charge the prifoner, for other accufers
have we none in the common law, and therefore lawfull accufers
muft be fuch accufers as law a2llow. And {o was 1t refolved in
the T.o. Lumlcys cafe by the juftices: for if acculers fhould not be
fo taken, then there muft be two accufers, by ¢ E. 6. and two
witneﬂlb by 1 E. 6. And the ftrange conceit 1 2 Mar. that one
may he an accufer by hearfay, was utterly denied by the juftices
in the Lo. Lumleys cafe. And this word (awarded) in the ftatute
of 1 & 2 Ph. and Mar. extendeth to the tryvall upon the ar-
raignment, and not to the indi&tment, for that is not {aid to be
zwarded.

And it was refolved by all the juftices in 2 Rolftons cafe upon the
rebellion in the north, that thefe words [fhall willingly without
violence confelle the {ame] are to be underftood where the party
accufed upon his examination before his arrmgnment, willingly
confefied the fame without violence, that is, willingly without any
torture : and 1s not meant of a confeliion before the judge, for he
i3 never prefent at any torture, nesther upon his ;Illtuﬁnment was
ever any torture offered.  Avod here commeth another b fiatute
made in 1 & 2 Mar. to be confidered, by which 1t i1s provided, that
treafon for the counterfeiting and impairing of the coin currant in
this realm, &c. the offender th erein, &c¢. fhall be indifted, ar«
raigned, tried, convicted, or attainted by fuch lLike evlden(_e, and
in fuch manner and form, as hath been ufed and accuftomed with-
i this realm, at any time before the iirft year of king E. 6. &c.

W herein
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Wherein the fpeciall penning of this aét s to be obferved, which
in cafe of treafon coacerning the Cﬂtlill";‘l'rt:i[iﬂg or impairing of
coin, &c. hath by particuiar words refiored the evidence requifite
by the common law, before the ﬁatutt of 1 I£. 6. as well upon the
indiétment as the ti‘i"h. But the adt of 1 & 2 Ph.and Mar. cap. 1c.
exten-s to teials only in other cafles of high treaton, and therefore
t}Lt aét « xtendeth not to the indi@ment of other high treafons.

Alfo it s moft necefiary (as many doe hold) that there thould be
two Lawfull acculers, that is, tv o lawiull witnefles at the time of the
indi¢imenr, tor that it s comimonly found 1n the abfence of the
party aLLuiLd and 1t mov be w hen the party fufpected 1s hmond
lca or in remote paris, and may be outliwed thcreupor; and thes
fore fecing the indictment is the foundation of all, it is moft nmef-
fary to have {ubftantial ploof in a caufe {o crlrmnall where proba-
siones oportent offe liuce clariores. LJﬂlx, ¥ 1f the mdl@cment were part
of the tryvall, then ought he that 1s noble, and a lord of porlbac ot
be indi&ed of high tn_d;m., &c. byv his pears: for the tl} Al of b
(without qm..ftlofl) wuft e bv his peers: but the indiétmenr o
peers of the realm 1s always by free-..olders, and not by their pecrs,
as hereafter fhall : appear.  We have been the longer here'n in re-
fpect of fome varicty ot opinion (for want of due and intire confi-
deration had of «ll and cvery pait of that which hath been faid)
upon fertous ftudy touching this point, without refpeét of_a com-
mon wandring opinion.

And 1t {feemcth that by the ancient common law one accufer, or
witnefle was not fufhcient to convi@t any perfon of high trealon :
* for 1n that cafe, where 1s but one accufer, 1t thall be tried before
the COilﬂ;‘ilJlt and marfhall by combat, as by many records appear-
eth. P But the conftable and marfhall have no juritdi@ion to hold

olca of any thino, which may be detvruined or difeuticd by the
common law,  And that two witncfIos be requived, ap; eareth by
vur ¢ book., and I remember no authority 1n our books to the con
trary : and the common law herem is 'rmnndul upon the law of
G od expmﬂed beth in the old and new Teftament: ¢ 71 ore AR,
ant rium rrj-mm fer 10if {;ff. u:fmfa: ety 2 nemo occidatur uno contsea _/E
Wicente teflinoninin.

And this {feemeth to be the more clear in the triall by the peers,
or nobles of the rcalm, becaufe they come not Je rzZ..—fyHo vicineto,
whereby they m:ght take notice of the fact in refpet of wicinitic, as
other jurers may doc.

Having now rchearfed what others have {aid and holden, we
upon due confideration had of the whole matter will fet down our
cwn oopiion, and reafons, in thefe four points following.,  Firft,
that the f{iatute of ¢ g Iu. ('1- cap. 11. 1s a generall faw, and extcnda
to all high trezfons, as well by the common law declored by the fia-
nute of 2¢ . 3. as to uny other ftatute made or o be made, the
nesative words of which flatute be: [no perfon fhall be fin u:md
.::.11..1:gned convicted, condeimned, or attainted for any treafon, that
now 1s, or hereafter fhall be, &c. ] Which words without all guel-
tion are generall, and {o to be taken. The words of that fliatute be
iurther, [unlc.{re the fame offender be accufed by two lawiul accu-
yers, | thefe two lawful accufers are in _;udgtrme ‘'t of Iaw taken for
two lawful witnefles, and that for two caufes: firft, they muft be
fawful, that i-, allowed by the lawy of the realn: an b', the law,
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upon the arraignment of the prifoner upon the indi@ment of trea-

fon, no other accufer can be heard, but wirnefles only. Secondly,

the words of the ftatute are [which faid accuiers at the time of the

arraignment of the party accufed, if they be then living, fhall be

brought in perfon before the party {o accufed, and avow, and main-

tain that which they have to fay to prove him guilty of the treafon,

€ ¢ K. 6. cap. 12. unleffe the party arraigned fhall willingly without violence conlefle
the 12t clanfe.  the fame,] as by that aét it appeareth. Now to avow and maintan
5 El cap. 1. that which they bave to {av to prove him guilty of the treafon, is
1 &2 Ph.and  the proper office and duty of witnefles, and {o it is faid in the fta-
Elr& Gk g tuteof Br E. 6. c. 12, in the laft claufe (by two lawful witnefTes.)
s k3l 0 See the ftatute of ¢ El. ¢ 1. where it is faid [accufed by good and

L accufat irte- o - .
gree fume fir, ¢ fuflicient teftimony :] and to the fame intent, the ftatute of 1 & 2

xon criminojus. Ph. and Mariz, cap. 11. for the word [accufed. ]

;.Smt-c?“ Kenclw. 1. Puniantur accufatores penes dominum vegemn, quod amodo rex cis de
Ii}il:nh;azméa,rr facili non credat : et talis pana fiat eis, qualis debeat frcrs illis, qui in-
cap. 16. sufle fideles dni. regis exheredari et defivui fecerunt, &Se.

kSeethefirft part 2. That this a¢t of 5 2. 6. extend as well to petit treafon, as high
of the Inftitutes. treafon, for the words be {any treafen] and {fo doth the ftatute of
fe€t. 194. Sec ;| 6, cap. 12.
f;;_t:a’;’ | 3. That the fratute of 1 & 2 Ph. and Mar. cap. ro. deth not
Jurics ought ta abrogate the {aid aét of 1 E. 6. orof ¢ E. 6. For that alt of 1 & 2
be informed by  Ph. and Mar extends only to trialls by the verdilt of twelve men
evidences, und 7. oicineto, of the place where the offence 1s alleadged, aind * the in-
witneilss. dictment is no part of the triall, but an information or declaration
#[ 27 ] for the king, and the evidence of witnetles to the jury Is no part of
227 L, 3. cap. 8. the triall, for by law the tryall in that cafe is not by witnefles, but
28 E. 7. cap. 18, by the verdict * of twelve e, and {o a manieft diverfity between
§ H.6.cap. 29.  the evidence to a jury, and a trvall by jury.  And the word
;li:fiﬂcff [awarded ] in tiat ftatute d:nth  rove tidt _th:tt a’t extended only
and (o5t was 1o the wenire facias for tinl, for nather the indictment nor the evi-
refolved by a1l dence can be ﬁlid to be cwarded s avriras Qe WL I E a’:_-‘ﬁ‘?ﬁ?;‘!ﬁ',

the -jE“d:u"’Eth”- opprimitury et qui non topribat, appredat, Lt fic lilere animam meam
36 El. in the

cdle of doltor liveravi.
Lopez, Emanucl * ["he trvall arain{t an aliennee, that lived here under the pro-

Loyfic, and Ste- tel.ion of the king, and arawty being buetween both kings, for high
phen Ferreira de  treafon, fhall by focce of this act of 1 & 2 Ph. & AJlar. be tried ac-
Gama. cording to the duc courfe of the common law, and therefore in
33 H.3.¢c.23. that cafe .e thall not be tiled por medictatem Fngue, as he {hall be
E)itﬁ;l%fiﬁ :g in cafe of petit trecdon, murder, and telony, tf he praveti it

) 6a 4. ® That a trvall in a forein connty upon examination before

li. 3. fo. 63. a. . .
indoctor Foller's three of the counceil, &c. by the ftatute of 33 H, 8. cap. 23. is

w3 13

Ch

cafc. abroaated by this aft or 1 & 2 Ph. and DMar. being a tryall con-
ca A p.or. trarv to the duc courle of the common law, which i1s to have it
21 Aflip. 120 gryed Dby jurours of the proper county, ¢ but the indiétment being
W.r o3 & g0 0 the proper county, it mav be by {peciall commiilion

Mic,25& 26Tl : : s : \ _
ner Jes Judicrs in heard aud determined before commifliioners 1in any forein couniv,

Somervile’s and bt tiwe tryall muft be by jurours of the prot er county ; and ths s
Aiden’s cafe. warranted by the courle of the common law.  And albeit wren
Ij’ﬁ’:ﬁi*hﬁ::ﬂ the teom beging, ail COINHIHH(‘{HS of oter and terl:niner in the
ﬂ:«lvnd,hlic‘. ' . cmljﬁy vhere the kings bench fit, be fufpended during the term,
in Sir Walter vet iF an indictiment be found before fuch commitlioners before
Ralcigh's cafe.  the tearm, theie mayv be a {peciall conmmmiflion made to comnf-

Pl. Com. 338. floners in the funce county, fitting the Kings bench in that county,
Con-t de L.ui- ' - to
cofier’s cafes
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to hear and determine the fame during the tearm: for the kingsbench
hath no power to proceed ther LLIPOH., till the indiétment be before
them. And 1t 1s the better, if the fpeciall commiflion Dbear tefte
after the beginning of the tearm. INote adiverfity between generall
commiilions of oler and terminer, and fuch a ipeciall commifiion;
and the court of kings bench may be adjourned, and 1n the mean
tunc the commiflioners may {it there.

4 And where 1t 1s provided by the f{tatute of 33 H. 8. cap. 23.
that peremptory challenge fhould not from thencctorth be ad-
mitted or allowed in cafes of hich treafon, or mifprifion of trea-
{fon: © this branch is abrogated by the faid aét of 1 Mar. For the
end of challenge i1s to have an jindifferent tryall, and which is re-
quired by laws and to bar the party indi¢ted of his lawfull chal-
lenge, 15 1o bar him of a principall matter concerning his tryall:
and all a&s of parliament concerning incidents to tryalls contrary
to the courfc of the common law, are abrogated by the faid words,
[and that all trails hereafier, &.( ] but ali this 1s to be under-
ftood of perfons under the degree of nobility; for in cafe of a
triall of a noble man, lord of parliament, he cannot challenge at
all anv of his peers.

" Hepry Garnet fuperiour of the jefuites in England upon his
arraignment for the powder treafon, did Challenge Burrel a citizen
of London peremptorily, and it was allowed unto him by the re~
foliution of all the judges; 8 {o as in cafe of high treafon, or mii-
prifion of high treafon, a man mayv cha “’C"I]“’L 35. pf:mmptonlv
which is under three juries, but n.ore he cannot.

Laftly, all flatutes made before the faid aft of 1 & 2 Ph. & Dar,
for tryvall of Iagh treafon, thit treafon, or mifprifion of treafon,
mntmw to the due courfe of the common law, are abroyated
bv the faid act of 1 & 2 Ph. & Dlar. and tryalls bx the due courfe
of the common law, with challenges incidents in thofe cafes are
reftored.

"If a man be indicted of hich treafun, he may at this day plead
a forein plea, as he might doe bv the common law, and thall be
trved 1n the forein cr;untx + but otherwife 1t 1s in C‘lfcs of petlt
wreafon, murder, or felony, for there it hall be tryed 1n the county
where the indiCtment is taken.

And foraimuch as the proceeding againft a noble peer of the
realm, being a lord of parliament in fome points agrees, and 1n
other pomh differcth from the procceding agamit a 1ub_;ecL under
the degree of nobility: 1t (hall be nen.cﬂ"xn to fhew wherein they
:1;{15’6 and wherein they Jiffer.

The noble peer of the realime muft be indiéted before com-
1288 Hlonf'm of oier and tenniner, or in the kings bench, it the trea-
ion, mifprifion of treafon, ft.lum, or 1111fp11110n thereof be com-
mitted in that county where the kings bench fit, as it was re-
folved in the cafe of Tho. d. of N. in an. I3. Ehz:. And this is
common to both degrees to be indicted by jurors of that county
where the offence was committed.

2. When he is indiéted, then the king by his commiffion under
the great feale conftitutes fome peer of “the realme, to be Jac wvice,
fieward of Enrr'md for his ftile it the commlﬂmn, is, ( fenefchallus
Anglie) who 1s judge in this cafe of the treafon or felony, or
of the mif prifion of the {fan.c cormnmitted by any peer of the 1'ealm.

111, Ib«-S'I“. 9, This
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This commiffion reciteth the indiétment generally as it 1s found:
and power given to the lord fteward to receive the indi¢tinent, &c.

and to [)1OCLL‘d, ceundum Irgem et confuetudinem Angliez. And a coms
mandcnient is given thereby to the peers of the realme, to be attend-
ant and obedient to him: and a commandement to thf: lieutenant of
the me er to bring the prifoner betore him.

1. A certiorari s awarded out of the changery to remove the in-
d’:ﬁhn-::nt it {vife before the fteward of England mdz!m’s, which may

cither beare date the {ame day of the {tewards commiffion, or any
dav after.

.. The fleward divedts bis precept under his feale to the com-
mioners, &c. to certifie the indié&tment {uch a day and place.

z. Another writ goeth out of the chancery direfted to the lieute.
nent of the Tower, to b:mg, the body of the prifoner before the
flcnward at fuch dav and place as he {hall appoint.

6. The lord fteward maketh a pre cept under his {eale to the lieu-
tenant of the Tower, &c¢. and therein exprefleth a day and place
wien Le fhall bring the prifoner before hin.

~. The fteward maketh another precept under his feale to a fer-
1emt At armes, to fumimon fer ot tales dominos, ;-zmwzmm, el proceres

/u;m Ve r‘rnz ."..Hf‘/fcz’ prd ditii R. comnitis E. paresy per quos yol veritas wic-

[iiis ﬁ;r: pwmn quod i fi povfenaliter conpareait coram pradiclo fenc/-

challo apied W ofiv. 1ali de et huray ad faciend. ca que ¢x parte doming
yeois ferent fecierda, S9e. Wherein four thines are to be obferved.
Firft, that ail thete precepts moft commonly beare date all in one
dav. Secondly, that no number of peers are named in the precept,
and vet there muﬁ be twelve or above,  Thirdly, that the precept
1s awarded for the raturne of the peers before any arralgnment or

p..a pieaded by the prifoner. Fourthily, that in this caie the lords
arz not o veinezo, nnd therefore the fitting and triall may be in any
counrty ol Fnylind.  And herein are erceat differences between the
cale of a peer of the realme, and of one under the degree of nobi-
Lty

3. Ar the dav, the fteward with fix {erjeants at armes before him

takes his place 1.nr_.u a cloth of eftate, and then the clerk of the
crown delivereth unto hin ity commiflion, who redelivercth the
fmime unto him, And the derk of the crown caufeth a {erjcant at
anmnes to make three oves, and commandement givcn i the name
o Ui lord high tteward of Iongiand to keep filence: and then is the
coinmiion read.  Aund then thie uflier deliverceth to the fteward a
viosite rod, who re-dehivereth the fame to him aguine, who holdetiy 1t
L=iore the freward., "Then anotner oves s mlae and commande-
JNCNT LIVeN N Lhe nanee of the 111“11 Newnrd of rl‘tﬂ‘lal‘d to all ju{l
11 f11'~r1 conanithioners to certine all indidhents w 1{1 lffC.OId‘u, &C,
VWiach beme dohivered into court, the claik of the crown readeth
te retuny . f‘umthcr oves 1s ade, that the heutenant of the Tower,
Sc. returne his writ and pw ept, and to bring the prifoner to thc'
bar: which being done, the clevk reads the retorne. Another oyes

iw made, that the ferjeant at armies reiurn his precept with names of

ithe burons cnd peers by hiny funimoned, and the return of that 1s

alfo vead.  Another 0y s 1s made, that Y earles, barons and peers
(which by the commandement of the high fteward be funmimoned)

anfwer to their names, and then they take their places and fit down,
and thelr names are rccordgd; and the entry of the record s, that

they



Cap. 2. Petit Trealon.
they appear, ad faciendum ca gue cx parte domini regis e1s ijungentur.
And when they be all in their places, and the prifoner at the bar,
the high fteward declares to the prifoner the caufe of their affembly,
and perfwades him to anfwer without feare, that he fhall be heard
with patience, and that jailice fhall be done. Then the clerk
the crown reades the mdictinent, and proceeds to the arrsignment
of the prifoner, and 1f lie plead not guilty, the entry is, ¢ d hoc de
hano €t mnalo ponit fe fuper pares fuos, F‘“" c. Then the hlgh fteward giv-
cth a charge to the peers, exhorting them to try the prifoner indif-
ferently according to their evidence.
g The peers are not fworn, but are charged, fuper fod LizatiZi:,
o7 ligeantiis donino o1 gt debitis: for {o the record ﬁ eaketh.
10. Then the l«.mrrs learned councell oive ¢vidence, and produce
"'h(:n proofes for the L.mtr ngainft the pnioru
But the prifoner, “when he pleadeth not guilty, whereby he
demeth the fact, he needs have no advice ot counct_ll to that plt,a.
But if he hath any matter of law to plead, as Humfrcy Stafford
in 1 H. 7. had, viz. ‘The priviledge of {an&uary, he fhall have
councell afligned to him to plead the fnmt:, or any other matter 1n
liw: as to r)l{:ld the generall pardon, or a particular pardon, or
the like. And after the plea of not Multv the prifoner can have no
councell learned afilioned to him to fmfu er the Luw; councell
[carned, nor to defend him. And the reafon thereof 15, not be-
caufe it conceriteth matier of ﬂ”t&, for ecx fﬂc‘:‘a _/'Hf matir : hut
the true reafons of the Luw in this cafe are: Firft, that the teftin.o-
nies and the proots of the otfence oucht to be fo clear and manifeft,
as there can be no detence of it. * Secondly, the court otight to
ot 1n {tead of councell for the prifoner, to {ce that nothing be urged
me} Lim centrary to law and right; nav, any learned man that
i prnfent mav inform the court for thc benefit of the prifoner, of
any thing that m v moke the proceedings erroneous.  And heremn
there 15 no diverfity Letween the peer ana another {ubtedt. And
1o the end that the triall mav be the more indifferent, fecing that the
uih;tv of the pl'i(mc’r confifteth 1n the mdlfFercnw of the COUrt,
he qudges ourht not to deliver their opinions before-hand of anv
eriminall eafe, U Mmay come betore them judicially.  And we
veade, that in the caie of Humfirev Stitlerd that arch-traytor, Huf-
fey chict juttice, befought king Flenry the feventh, that he would
not dthzc to know their O} I0NS belore-hand for Hurﬂﬂ‘ev Staf-
tord, tor thev thoveht 1t mm‘ come befure thom 1n the anb bench
_mdmmfh , andd then they w rmld do that which of right 1hw ought :
andd tie king accented of And therclore the Jlld&fCS Ollﬂ'ht not
to deliver their omumnb l:rt,h)zc hand upon a cafe put, and” Droofs
lrﬂad of one tid:o in .;1[,11(,1"(( of the 1 Ht\, IlCLlled Li};LLI..ul\ in
cafes of ligh nature, and wiich deferve {o fatall and extremc pu-
nifliment.  IFor how can thev be mdificrent, who have delivered
their opintons before-hand without hearing of the party, when a
Iinall addition, or fwbitraction may alter the cafe: And how doth
it {tand with their 0..1th who are 1w orn, Thdt thex (hould welt
and lawfully ferve our 101...1 the king and his people 1 the oftice of a
1uftice? and che v {hould do eau 1H law, and execution of right to
Al his fubjeéts, &c¢. See more of this matter 1n the 13 {e&tion
\ere follmwmr

>. There be alw ayes either all, or fome of the judges ever atten-
D 2 dant
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dant upon the hizh fteward, and fit at the feet of the peers, or
about a table in the middeft, or in fome other convenient place.

13. After all the evidence given for the king, and the priloners
an{wers, and proofs at large, and with patience heard : then 1s the
prifoner withdrawn from the bar to fome private place under the
cuftody of thelicutenant, &c. And after that he is withdrawn, the
lords that are tryers of the prifoner go to fome place to confider of
their cvidence : and if upon debate thereof, they fhould doubt of
any matter, and thereupon fend to the high fteward, to have confer-
ence with the judses, or with the high fteward, they ought to have
no conference, cither with the judges or the high fteward, but
openly in court, and in the prefence, and hearing of the prifoner;
as it was refolved by all the juftices of England in the reign of
king H. 8. in the cafe of the lord Dacres of the North.  And this
was a Juft refolution; for when the lords fhiould put a cafe, and
afk advice thereupon, the prifoner ought by law to be prefent, to
{ce that the cafe or queftion be rightly put: and therefore that no-
thine be done in his abfence, untill they be agreed on their ver-
aict.  I{ereupon it folinweth, that if the peers of the realm, who
ave intended to be mditerent, can have no conference with the
judues, or with the hioh {teward in open court in the abfence of
the pri‘oner s o forrirs, the king's learned counfell fhould not in
the abience of the paity accufed, upon any cafe put, or matter
fhewed by them, privately preoccunate the opinion of the judges :
and upon {fo ult a refclution the cafe {fucceeded welly for the peers
found the lord Dacres not ouilty.

14. A noeble man cannot waive his triall by his peers, and put
hindfelis upon the triall of the country, that s, of tuclve
frecholders : Tor the f{tatute of Nlaena Carta is, that he mufk
be tiicd 2o pares. And fo 1t was rcfolved in the lord Dacres cafe,
wbi [ofra.

r3. % The peers ouzhbt to continue together {(as juvies 1in cafe of
other fubje&ts ourht to do) until they be agreed of their verdit ;
cnd when they are ameced, they all ¢ome acain 1nto the court, and
take their plices, and then the lord high ftewvard publicly in open
canrt, begioning with the puifne lord, (who in the cafe of the
lord Dacre was the Tord Nordant,) faid unto hinn s T‘rl}’ lord MNor-
danty 1n VG lord Docre cuilsy of the weafons, whercof he

hith been indicted or arraigned, or of any of them I And the lord
flanding up {0d, Nor gullty © and fo upward of all the other lords
doveatlors who all o wve the e verdi@ s Tnowlhich cafe the entry
. _/}(f'r‘r' (4% 1770 Coner F. 8T ecviers auivd ¢7F Jeves avjianter /EJ]) 1
Jriviitaty lre SO lerenntiic My aonziio yegl deditis, pov prafatum fene-
foallinn als inferion i fave vl ad fuprvemum feparatin publice examinati

-—
r

diciont qued 17, donzinzs Dacve non eff culp. e
16, The peers give their verdict in the abfence of the prifoner,
and then s the prifoner brought 1o the bar again: and then doth
the lord {teward acquaint the prifoner with the verdict of his peers,
and cive judoement accordingly, either of condemnation or ac-
cquitall.  Fut 1t is not {o in the cafc of another fubjeét: for there

the verdiltis given 1 his prefence.
ry. Kvery lerd of parliament, and that hath voice in parha.
mcut, and called thereunto by the king’s writ, fhall not be tricd by
Lis peers, but only fuch as it there ratione nebilitatis, as dukes,
| maraquifies,
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marquifles, countes, vifcounts or barons, and not {uch as are
lords of parliament, ratione baroniarum, quas tenent iz jurce eceiefice, by
reafon of their baronies which they hold in the right of the church,
as arch-bifliops, and bifhops, and in time paft fome abbots and
priors, but they f{hall be tried by the countrey, that 1s, by free-
holders, for that they are not of the degree of nobil:ty.

18. 2 No noble man {fhall be tried by his peers, but only at the
fuit of the king upon an indiftment of high treafon, or miiprifion
of the fame, petit treafon, murder, or other felonv, or mifprifion
of the fame. But in cafe of a premunire or the like, though it
be at the {fuit of the king, he fhall not bLe tried by his pecrs, but
by freeholders. And {o in an appeale at the fuit of the party for
petit treafon, murder, robbery, or other iclony, he {hall be tryed
by frecholders. Sce more herco!l in the fecond part of the Initi-
tutes, Magna Carta, cap. 2q.

19. ® And albeit.a man be noble, and yet no lord of the par-
ltament of this realm, (as if he be a nobleman of Scetland, or ot
Ireland, of France, &c.) he fhall be tried by kmghts, efquires,
or others of the commons. And {o it 1s of the {feune of a duke,
marquifie, earle, &c. he 1s noble, and cailed lord : and vet becaute
he 13 no lord of parliament, he thall be tried as one unaer the de-
gree of a peer, and lord of parhiament.

20. No peer of the realin, or anv other {ubjelt thall be con-
vi‘ted by verdi&, but the {aid offences muit be found by =bove
four and twenty, viz. by twelve, or above, at his 1ndictment, or
by twelve peers, or above, if he be noble, and by twelve, and not
above, if he be under the degree ot nobility.

21. A peer of the realme being indicted of treafon, or felony,
or of mifprifion, as is aforefaid, and duly wanfmitted to the lords,
may be arraigned thercof in the upper boufe of parhament, as
frequently in parliament rolls it doth appeare: bLut then there muit
be appointed a fteward of England, who thall put him to anfwer:
and if he plead not guilty, he {hall be tried per pares fuos, and then
the lords {piritual muft withdraw, and make their proxies: but no
appeal of treafon can be in parliament, * but 15 oufied by the
ftatute of 1. H. 4. cap. 14.

22. P And as the beginning (viz. the finding of the Inditment
by freeholders) is equall to them both: {fo the mioft extreme and
heavy judgement, if they be found guilty, 1s equal to both, &c.
which you may reade in the firft part of the Inititutes, Selt.
144,

23. ¢ And though the commiffion of the lord {teward be only
in thefe latter times lac vice, yet may the {ame be adjourned, as
other commiffioners Aac wice may. And fo it was holden in the
lord Dacres cafe. And {fo it was done by the fleward of Lng-
Jand in the cafe of R. earle of S, and of F. his wite, who ad-
wurned his commiflion until the next day.

24. If execution be not done according to the judgement, then
the high fteward in the cafe of a

pardoned, this ought to be under the great {eale of England.

D 3

pecr of the realm, or the court
or commiffioners in cafe of another {ubjet, may by their precepts
under their feales command execution to be done according to the
judgement: but in cafe of high treafon, if all the reft of the judge-
ment {{aving the bel:eading, which is part of the judgement) be
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. And when the fervice is performed, then is an oyes maae
fm thF diffolving of the commiflion; and then is the white rod,
which hath been borne and holden before the {teward, by him taken
in both his hands, and broken over Lis head.

Laflly, the indiétments topether with the record of the arraigmn-
ment, triall, and judgement, fhail be delivered into the king’s bench,
there to be kept and inrolled.

Hitherto we have {fpoken when a noble man doth appear, and
plead not guilty, and put himfelf s upon his peers: Now let us fee
what fhall be had againft him when he 1s indicted and appears not,
and cannot be taker : and generally he fhall be outlawed, per judi-
ciwm cortonatorum.  But how doth that ftand with B/I:lgna Charta,
nec futey cunl 1bimus, nec fuper cum miattemuns, uifi per begale judiciun:
pasingr frovir: 2 'T'nat is to be intended, when he appears and
pltlda not guilty, and puts himfelf upon 1115 peers: but when he
ablents hinfe |, ’mcl witl not veild bimi{elf to the due tryall of his
peers, then he thall be outlawed per judicium coronatoruin, or elfe he
(hould take advantace of his own contumacy, and ﬂxmﬂ" from
judgement. ¢ For proces to be awarded upon the indictinent or : ap-
peal of treafon, telonv, or treﬂmf., eithcr againfta nobleman or anv
other, {2¢ the ﬁatute of 6 . 6. and 8 I1. 6. and if tie proces and

order prc cribed Ly thofe ﬂ,im..rq be not pmim.d the ontlawry may
be reverfed by writ of error, which writ ought to be aranted to

him ex merito juflitice, as it was adjudoed In Ninian Menvils cafe :
and thofe ftututes doc extend as well to the kings bench, as to
ciher courts having by commiflion power to hear and determine

the fame, and very few outlawries of treafon or felonv, are of

torce 'md vah(hty 1 Iaw, for that thefe aéts are not DJrﬂled

And thefe adts are well expounded by our bnohw? and therefore
they {hall not necd to be recited at lsrze. This is neceffary to be
added, that the opinion of Stanf. Pl Cor. 182, 1. vpon t the {tatute
of 33 II. 8. ¢. 20. i, where the attainder is not crroneous, but
Lav tutl by the courfe of the Iaw : and {o it was rcfolved, Tr. 29
#hz. and thereupon © the ftatute of 28 Eliz. ca. 2. was made,
thit po attainder that then was for any bigh treafon fhould be re-
verfed for error where the party was exccuted.  Bur that act €X -
tendeth only to attainders before that a&, and where the party at-
tainted {uffered pains of death, as hath been faid.

But 1(111111’[1119)‘ the proces be awarded according to thele {tatutes,
and the truth is, that the party indi¢ted of Innh trcafon (be he
modle or othier) at the time of the outlawry pr Onmmccr{ 1s out of the
realm, &c. whether mav he avoid the fame by writ of error? The

anfweris, thar he mieht have avoided the fame by writ of error at the

COMNIOI 1w e bhut now in cafe of high treafon he is barred ot his

writ of crror by the ftatutes of 26 H. 8. and ¢ I'. 6. which ftatutes
are r-xp(.*um]ed to extend cenerally to all treafons, but thofe
itututes extend not to any other offence than high 11'0.;1{011 only,
aud th( refore all other offeneess veimain as they dld at the commory
law for that point.

Now for that all indictments {or any ofience whatfoever, as welt

of neblemen, as of anv under the deoree of nobility, ought Ly
the commmen law of the realm to be by perfins duly IEtllmt‘d
and by * luwfull liece people, indiflerent as they {tand 1111{1»0111,
and without any denomination of any; a good and profitable law

Wdads
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* was made in that behalf at the parliament holden 11 TI. 4. 1In * 11 H. 4.c. 0.
thefe words. Jren becaufe that now of late ® Inquefis wete taxen  »
at Weltm’ of perfons named to the P juitices, without aue return of 87 e
the fherif, of which perfons fome wire © outlawed before the fuid = 1k-r el 51,
juftices of record, ond icine {led to finctunry for treafon, and forne M. 4. nae 150 in
for felony, thereto Lave rafuge; by whom as well many offendors @ |
were indiéted, as other lawio:l licge people of cur lord the King, - Vido1t il 4

not guilty by conf{piracy, abeunent, and {ille Imacination of other 7 Ilf'.G

k . . . : . . . . 2t . . 10
perfons tor their {peciall «dvantage and fingula lucre. again® t .o 0l 4. 10
courfe of the common law uicd and accuftomed Lotore tiss thne. 3 11 6. o=,

‘ g
Qur faid lord the kiny for _he greater cale and quicinedic of his .6 ad, 23
peopie, wiil and grantuth, that tie {ae indidoment {o made, with ¢ ;¢ 1. 4. a7,
all the dependance thereof be © revoked. adpvulled, voidy and Lhiotl- « ., .
v 3 y 1 .

den for none for ever. And that from henceorth no Indistment ¢ . :

be made by any fuch perfons. but by enauctt of the kino's lawa- . o700
) y - . ? - ‘1 . ] . o ] Ij DR L 1 ',
ful e hege ] eople, In the manner, as was aled o the e of lius 1:30 2, Al pa

noble progenitors, returned by the facrifs, or baylids of frapchifes, 03 2% 421
without any fdenomination to the fherils, or Layils of franchifes 77 7 503
before made by any perfon of the names, which by hun fhould 7 o
be impanelied, except 1t be by the ofitcers of the faid fherits or g 610 20000,
baylitfs of franchifes {fworn and known to miehe the {ume, 8 and 1oz 7 1L 4 o
other officers to whom it pertaineth to make the fauic according 21 L. 4 74,

(i
b

to the law of England. And if any indictment be made heres j? ;112 )
after in any point to the contrary, that the fame indictment be alfo 7, ¢y 5 17
void, revoked, and for ever holden for none. N

an L.

The body of this aét confificth upon two diftin&t purviens or
branches, the one to remedy a mifchiel paft, the oiher to provide
for the time to come. The firlt branch confificth vl a preamble,
and a purvien: and the preamble contunneth thode ¢ipbt parts. Fuelt,
it theweth divers inquelts had been taken ao Welunnmter by per-
fons named to the juttices.  Secondly, without due return of the
fherif. Thirdly, of which {fome were outlawed before the fad
juftices of record. TIourthly, fome ficd to fanltuary tor treaton,
and fome {or felony.  Fifthly, by whom many oitenders were 1a-
dicted. Sixthly, {fome not guilty. Seventhly, by conipuacy, &c.
Eighthly, that all this was againft the courfe of the common Liw.
By the body of the at, it is enulted that the {ame indictiment, with
all the dependance thereof, be revoked, and made void. Then
followeth the {econd branch or purvien for the time to comy, cnd
this purvien confifteth of divers parts: Furft, in deferibing by
what perfons indi¢tments ought to be found, and thercin 1. pi-
vativé, that 1s, not by any tuch perlons, having reicrence to the
preamible, which perfons we have before particularly diftinguithed.
2. Pofirive, that all indictments muft be found by perfons of thede
qualities. 1. Thev muft be the kings lawiull ege people. 2. Re-
turned by fherifs, or baylifs, of franchiues, and other cfficers to
whom it pertaincth. 3. Without any denomination to the fherifs,
baylifs, or other oflicers: and this purvien isin atlirmance, and de-
claratory of the common law,

The {ccond part of the purvien is introductory of a new law, viz.
that if any indi¢tment be made hevcafter in any point to the con-
trary, that the fame indi¢tment be void, revoked, and holden tor
none.  Wherein thefe two thines are to be obfer-ed ¢ 1. "Thatdns [ 33
15 a generall law, and extendeth to all indictments for any crune, de-

D g tault,
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fault, or offence whatfoever: for the words be [if any indiétment]
generally without naming of any court, or before whom. 2. i
the indi€tment be found by any perfons that are outlawed, or not
the kings lawfull liege people, or not lawfully returned, or deno-
minated by uny, viz. by all or any of thefe, that then the indit-
nient is void, for the words be, [if any indi@ment be made here-
after in any point to the contrary, &c. ] Ufpon this {tatute in the
cale of Robert Scarlet before the juftices of affize at Bury in the
county of Suffolk, in fommer vacation, 1o Ja. R. thefe poimnts
were refclved and adjudged: Firft, where at the feflions of the
reace holden at Woodbridee inthe faid county of Suffolk, Robert
Scarlet by confederacy between him and the clerk, that wasto read
the panncll of the grand jury returned by the fhenf, (whereot he
was none, albeit he laboured the fherif to have returned himy) that
the cletk fhould read him as one of the pannell, which was done
accordingly, and he fworn. Tt was refolved and adjudged that
this cafe was within the ftatute, for that he was net returned by
the fherif.  Secondiv, that where the reft of the great inquelft
giving fuith to him indiéted feventcen honeft and good men upon
divers penall ftatutes, which was done by the faid Robert Scarlet
riclicioufly. Tt was refolved and adjudged, that albeit he ¥ alone
w2s fworn without the return of the fherif, and all the reft duly re-
turned, yet this cafe was within this ftatute, and all the indict-
ments found by him and the reft wers void by this ftatute: for
hereby it appeared what mifchief fuch a one might doe.  Thirdly,
that Robert Scarlet upon this cafe had offended againft the {aid
a¢t, and might be indifted thereupon : and accordingly he was up-
on futhcient proof of thie faét, as aforefaid, indiéted upon the faid
act, and pleaded not cuilty, and was found guilty.  Tourthly, that
this act extended not only to indictments of trecafon and telony,
but of all other offences and defaults whatfoever, according to the
generality of the words.  Fifthly, confideration was had ot the act
of 3 H. 8. cap. 12. and relolved clearly that this flatute had not al-
tercd the aét of 11 11, 4. in any thing concerning the offence of
Scarlet, as upon that, which fhall be {aid of the a& of 3 IH. 8. fhall
zppear.  And upon hearing of councell learned swhat they could fay
in arreft of judgament, at laft judeement was eiven, that he fhould
be fined and mumprifoned, and ordered by the court that no proces
fhould «oe out upon the {2id indictments found by the {aid great
inguetlt, whercof Scarlet was one.

But notwithftanding this good law, throuch the ful.tilty, and un-
true dermeancer of fhicrify, and their minifier«, great extortions and
oprrefl:ons be and have been committed and done to many of the
kings tubledts by means of returning at fefhons holden within
countics and fhires for the body of the fhire, the names of {uch
perfons as for the fingular odvantage, &c. of the faid fherits and
their minifterss will be wiifully forfworn and perjured by the fi-
nifter labovr of the faid therifs and their minifters by reafon where-
of many fubftantial perfons, the king’s true fubje@ls have been
wronglully indiéled of murders, fzlonies; and m {demeanours: and
{ometime by labour of the faid {Lerifs and their nunifters, divers
great felonies and murders have been concealed, &c.  Forremedy
of which mifchiefs 1t 15 enaéted by the faid latute of 3 H. 8.
<ap. vz. That the juitices of grol delivery, or iuflices of peace,

whereot

“



