Cap. o

camen ef feoffamentum eorusny gzzz'brfs
sopementum fic fuit datum ﬁ;b condl-
sione, exclufe fuerint hucufgue de re-
verfisne eorundem tenementorum, quod
manifefte fuit conira formam don: :
propter quod domt’ rex perpendens, quod
neceffariun et utzle e/f‘ in preediflis ca-
[ibus apponere remediumns ftatuit (10)
guod woluntas da;zf'zz‘af"zs, f.:’::zm_dsz
formam 11 chartadonifui (12 ) manifefte
expreffam, de catero a%rwerzrr, ita
guod nom babeant tlliy quibus tennemen~
tum fic fuit datum (13) fub conditione,
pateflatem alienand: tenementum fic da-
tum, quo minus ad exitum tllorum,
quibus tenementum fic fuerit daturm
remancat poft eorum obistum, wvel ad
dinatorem, vel ad ejus haredem ([1 exi-
tus deficiat) revertatur (11), per hoc
quod nullus fit exitus omninoy, wel (fi
aliquis exitus fuerity et per mortem de-
fewet) herede de corpore bujufmodi
extius deficiente. Nec habeat de ce-
tero fecundus vir (14) bujufrnodi mu-
lieris aliquid in tenemento fic dato per
conditionemy poff mortem wuxoris fue,
perlegem Anglice : nec exitus de fecun-
40 virg ot muliere fucceffionem heredi-
Iﬂ_?'f'am (15): fed flatim pofl zwrtem
virt et mulierisy quibus tenementum fic
Jutt datum, poft eorum obitum ad e:run:
exttumy, vel ad donatorem, vel ad ejus
heredem (ut predisfum efl) reverta-
tur. Bt quia in nove cafie novum™ re-
medzum ¢off apponendim (16) ¢ fiat 1n-
petranti tale breve. ‘
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donors have heretofore been barred of
their reverfion, which was direélly
repugnant to the form of the gift.
Wherefore our lord the king, per-
celving how neceflary and expedient
it fhould be to provide remedy
in the aforefaid cales; hath ordained,
that the will of the giver, according
to the form in the deed of gift mani-
feftly exprefled, fhall be from hence-
forth obferved ;s {o that they to whom
the land was given under {uch condi-
tion, fhall have no power to alicne
the land fo given, but that it fhall re-
main unto the iflue of them to whom
it was given after their death, or {hall
revert unto the giver, or his heirs, if
iffue fail (whereas there is noiflue at
all) or if any iflue be, and fail by
death, or heir of the body of {uch iflue
failing. Neither f{hall the fecond
hufbaind of any fuch woman, from
henceforth, have any thing in the
land fo given upon condition, after
the death of his wife, by the law of
England, nor the iflue of the {econd
hufband and wife fhall fucceed in the
inheritance, but immediately after the
death of the hufband and wife (to
whom the land was fo given) it thall
come to their 1flue, or return unto the
oiver, or his heir, as before 1s {aid.
And forafinuch as 1na new cafe new
remcdy muft be provided, this manner
of writ thall be granted to the party
that will purchale it:

Precipe 4. quod juflé, €3¢, reddat B. (17) tale manerizim cum pertinentiis,
quod C. dedit tali wiro, et tali mulieriy et hared’ de ipfis viro et mauliere exeun-

t1hus.

Vel
RQuad C. dedit tal; wire in liberum maritagium cum tali mulierey et quod poft
Rirtein preedistorum wir: et mulieris predicio B. fiio eorundem viri et mlicris
defcendere debot per formam donationis pradiéic, ut dicit.
Vel
Quod C. dedit tali et hered de corpore j;;,, exeuntibus, et quod po/ft mortem 1pfius
talis, predicy B. Silio preedicli talis defcendere debet per formam dorationis, &e.

m_BWW per qucd donator habet recu-
“rare deficiente exit.a, Jatis eft in ufuin
sancels

The writ - whereby the giver fhail
recover (when iflue taileth) 1s com-
mon
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cancellaria (13).
quod hoc flatutum quoad alienationcm
tencmeitts contra formam doni impofie-
vum faciendain, locum habeat, et ad dona
prius falta non extendatur (1g).
Ji finis fuper bujufmodi teriementum inm-
pofierum levetury ipfo jure fii nullus
Nee babeant hevedes hujuf-
modiy aut illl ad quos [peclat reverfio,
(licet fucrunt plene atatisy in diglia,
et extra prifonam (21 ) ) necefle apponere
clameun fiuimn.

(20).

(1 Leon. 2712.
Vauchan 2635, Lach, 67,
1 I-d4. 18. b
9, io. Frz. Tail, v5. Fob. 293.
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Cap. 1,

mon enough 1n the chancery; a4 i,
15 to wit, that this ftatute {hy] hold
place touching alienation of Jand ¢y
trary to the form of the gift heregfeey
to be made, and fhal! not extend g
gifts made before. And if a fine b
levied hereafter upon fuch lands, it
{hall be void in the law; neither {hy)]
the heirs, or fuch as the reverfion be.
longeth unto, though they be of fy)]
age, within England, and out of prifon,
need to make their claim. Altery

by 32 . 8. ¢. 36.

Et
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Fitz- F |mEd- 5, 6, ?-

I1. X4. 22. 350 42. 44. 40, 47. 49. & H. 4. f. 8. Fitz. Continual

(1) In primis de tenementis.] What inheritances may be intailed
within this adt, you may read at large in the firlt part of the Infi-
tutes, cap., Taile, {edt. 14, |

(2) Multotiens dantur fub conditione.] Before this {tatute, all in-
heritances were eftates in fee, wiz. elther fee-fiinple abfolute, or fee
conditionall, or a qualified fee, whereof you may a'fo read in the
firlt part of the Inftitutes, {fect. 1. And tenant of lands intatled,
had before this ftatute a fece-fimple conditionall {ublequent; for
albeit DBritton, who wrote before this flatute, faich, thatif any pur-
chafe to him 2nd his wife, and to the hcirs of them lawfully be-
gotten, the donecs have prefently but an eftate of free-hod
for the term of their lives, and the fee accrueth to their iiuz
&c. taking ithe condition to be precedent, yet had the donees
at the common law a fee-fimple conditionall prefently by tie
gi1ft. ,
For if Jands had been given to a man and the heirs of his body
iffutng, aud before 1flue he had before this flatate made a froffment
in fee, the donor fhould not have entred for the forfeiture, but this
fceffment had barred the ifiue had afterwards; which proveth thit
e prefently by the gift had a fe¢ fimple conditionall, and this
agrecth with the authority of Littleton, #d/ fupra.

Now for the better -underftanding of this adl, )
eftate was conditionall at the common law, it is neccllary ©
be known when the condition was performed, and to what_pllfPOr‘:i'
Ifthe donee had 1ffue, he had not thereby a fee-fimple alfolute, for
if after he had dved without ifiue, the donor fhould have entred 9
in his reverter.  Dut after iffue had, the condition was performcd
to this purpofe, that he might have aliened, and thereby have bjr’
red the donor and his heirs from gll poflibility of reverter_ff?r | ]“]3'
fault of ifTue, for the heirs of his body (he having a fee conditiGid )S
might have barired them as well before ifflue (as hath heen faid) 3

. . ing O
after: and to what other purpofes the condition by havm%w

fecing that the
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:que was performed, wide the firt part of the Inftitutes, =’
AV .
AE;) Et heeredibus de ipfis.] For toa gift in tail made, this word g?i l:?inﬁf{'i{:uiigt
[heirs] is requifite, anlefie 1t be 1n cafe of a laft will, &ec. e o & an

(1) Adjecia conditione exprefla tali, &c.]) If this con‘dltlﬂn ex-
preficd had not been added, the very gift would have 1implyed f{o
much. _ o '

() In cafe etiam cum quis dat tenementium alicui in liberum mari- ]
tagium, &c.] By this claufe it ippeareth that an 1nI}er1tance pafleth Sgct;};em{;&iﬂf"t
by thefe words frank-mariage, whereof weé have 1n another place et 17, csy
written at large. -

(6) In cafu etiam cum quis dat temeinentum alicui et beredibus de
corpore firo exeuntibus, &c.] This a&t having put two examples of
eftates tail fpeciall, w/z. the firft to a man and to his wife, and to
the heirs of their bodies ; the fecond, of a gift in frank mariage, a
fpeciall cafe, and a fpeciall eftate in tail; here he putteth a cafe of 3 E. 3. 371, 32.
an cilate tail generall, not that the makers of this ftatute meant to I8 . 3. 40,
enumerate all the forms of eftates in tail, but to put thele as ex- fﬁcf‘l ;ji-al‘”'é 5
amples, fo as all manner of eftates tail, generall or {peciall, are within RN
the purview of this act.

(7) Poteffatem alienandi, &c.] 'Thatis to fay, by fine, feoffment, 8 E. 3. 379.
releade, or confirmation. 44 E. 3¢ 3.

But the tenant in tail had not onely peoreffatem alienandi, but fo- 7 E. 3. 368.
risfaciends, e, alfo; for if after ifflue had, he had been attainted of 5 E. 3. 141
treafon or felony, the land entailed had been forfeited, and thereby 7 H. 4. 31.
the donor barred of the poilibility of reverter, and _forisfacere 1s alie-
wun. fucere, and therefore in this a& is included in thefe words,
potejtatem alienandi., And {o might the tenant in tail, before the 3 E. 3. Formed.
making of this a&t, have charged theland with rent, common, or the 49

like, to have bound his iflue, but by this at he is reftrained afweil See the firft part

b . of the In{titutes,
tocharge as to alien. fc&. 3.

Lut the having of iffue before this act did not alter the courfe of [, the firt part
defcent, as in another place we have faid. of the Inftitutes;
(8) Exberedands exitum eornm contra <woluntatem donatorum,’] ubi fupra,
Hereby it appeareth that there were two mifchiefs before this adt, Pl Com.z247: a.
v:2. {irlt, the ditherifon of che iffues in tail; fecondly, that i1t was
sntia woluntatem donatorum, et contra Jformam in dono expreflam,
ior the donor and his heirs were barred of the poflibility of re-
verter: and both thefe were wrongs, for which at the common
L{W’ there lay no remedy ;3 for difherifons, and breaking the exprelie
will and intention of the donor are wrongs which this aét doth
remedy, °
(9) Per Sormam in charta de dowo, &c.] It was faid before,
ontra formam in dono expreffam, fo as whether the eftate were
made by deed or without deed, it is all one to the intention of
L};:Sdi&& and the moft u{uall ¢ifts in tail being of inheritance, were
mf:(nlt?gnp fﬂé’ff?‘ quod dominus vex, e, flatuit. ] Albeit here be no 7 H. 7. 14. ﬂ_
o made of the aﬂ"e_nt of the lords and commons (ﬂhofe a_ﬁ"ents I1 EI 7s 27,
ccelfary to the making of every law) yet forafmuch as in the 39 ®&: 3-7-
Preface of this parliament it is fald, domrinus rex ifi parlicmento fio For the divers
2 P ¥ - ’

S

: . forms of parlia-
. flatut g edidst, . J

the Toll and that this a and the reft were entred into ments, fee lib. 8.
the aﬂ~10f the parltament, and that this word [ﬂataft] implyeth the Princes cafe.
oy of the lords and commons, for it cannot be fatutum Bro. tit. Pailiae
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without their aflents, therefore it hath (as many other of .
form) been without queflion received for an alt of parliament,

(11) * Y. Quod woluntas donatoris, fecundum formam in chartg dens
Jui manifeffe expreflaii, fz’a Calern aéﬁ*r:verz:r; 25 Ita quod nos halcans
illi, quibus tenementum fic ficerit datum fub cornditione pateflatem alieng,;
LERSIIENL UM f1C GAtUNT, CUO MIINUS ad exitum illoiuin. gzziifim tenementum fi

Sfuerit datum vemaneat poft eovum cbitum, vel ad donatorem, vel a4 efts
baredem (fic cxitus deficiat ) vevertatur, &c.] Upon thefe twobranches,
wiz. that the will of the donor fhould be obferved, and that the donee
fhould not have power to alien, the judges by a threefold conftryc.
tion did not oncly remedy all the fald former mifchicfes, but pre.
vent all other that might arife.

1. Therefore in execution of the will of the donor, and that I
fhould have ro power to alien either lands that lay in livery, or
tenements that lay in graunt, they adjudged that the donee fhould
not have a fee-fimple, but divided the eliates, and created a par-
ticelar eflate in the donee, and a reverfion in the donor, {oas
where the donee had a fee-Timple kelore, by this act he had but an
cltate taile, and where the donor had but a poflibility before, which
after 1fiue might be barred at the pleailure of the donee, now by
conitruction upon this act the donor had the fee-fimple exe@an:
upon the eftate taile, which we call a reverfion; to as by this
divifion of the eftates the donce after iflue, or before could ra
barre or charge his iflue, nor for default of iflue the donor or his
heirs, either by alienation, forfeiture, or any charge whatfcever.

Sir Wilham llerle chicfe juftice of the court of common pleas
{aid of them that made this fratute, L/x fueront Jfages gents quens

Jreront ceff fleruty and I may {fay as truly, Quwe ils fuerom fuges geils
quewx imterpietont ceft alt, And 1n another place he fauth, Mew
wvelonius cenx qigux fievont leflatit, &5 auxi en temps de quel roy liflent
Suit fait, que fuit le pluis fuge roy que unques fuit, (T e caufe Jil flatit
Juity afaver 10 heritage en le fang ceux as quenx le done Je pift.

The fecond conftration was, that no lineall warranty (hould
barre the iffue in taile, unlefle there were aflets defcended in fee-
fimple from the fame aunceftor, but a collaterall warranty madc by
a collaterall aunceflor fhould barre the iflue in taile without afiets,
for that warrantry 1s not reftrained by this adl, whereof we have
{poken at large in another place; and fo likewife the collaterall
warranty of the donce fhall barre the donor, and is not reftrained
by this a&t, as well as the warranty of the donor fhall barre the
donee, as there alfo it appeareth. _

The third .conftruion was, that albeit tenant in taile was e
ftrained from powcr of alicnations, yet of lands and tencments that
lay in livery, his fine or feoffiment thould worke a difcontmuanct
and drive the iflue in taile to his aétion : for fecing he had an e!’t’atﬂ
of inheritance, the judges compared it to the cafe where a mil h’f]‘-'
fetfed in the right of his wile, or a bifhop in the right of i Ll
thoprick, or an abbot in the right of his monaftery, et fic f;z_{umff(fﬁn
and of inheritances that lay in graunt, as of rents, advowions, anﬂ
the like, tenant in taile could not make any dii’ccmln111.'&11::ﬁ3"3t,’11,t
more then the others before recited might doc, which conftri -l?n
was made according to the rule and reafon cf the common [as
other likke cafces. T

(12) Sceawdum fermam in charta deni fut, &C] This hold
thengh there Le ve deed, as before hath been faid. (1) i

fh}
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(13) Nox habeant illi quibus tenementum fic fucrit datum.] It was
adjudjged by Beresford, that the iffues in taile fhould not alien no

more then * they to whom the land was given, and that was the in-
cent of the makers of this adt, and it was but their negligence,
ot it was omitted, as there it is faid. In this cafe by way of pur-
chafe the land is given to the donees, and by way of limitation to
e ifiiwes in taile, and therefore by a benigne interpretation the
purview of this extends to the iflues in taile.

(14) Nec habeat de catero /éf:z?:z{m wir, &c. | Thefe are but con-
fzquents to the words of the purview, and are but explanatory, and
aot of fubftance, and might well have been omltte:d.

Yet was it adjudged {oon after the making of this act, that where
linds were given in frankmarriage, and the hufband died, and the
wife rook another hufband, and had iffue before this aét, that the
hulband fhould be tenant by the curtefie, and the principall reajon
was upon this branch of the ftatute, Vec bzzémt_n’&" calero fecundus
=ir, E5¢. for that this reftraint proved, as there it 1s faid, that the
law before was, that he fhould be tcnant by the curtefie, and yet
without queftion the iflue fhould not inherit thatland.

(13) Succeffionent bheaieditariam.l In auncient time if land had
been givento I. S. and his fucceflors, hee had had a fee-fimple, but
otherwife it is at this day, as it appeareth in the firit part of the In-
ftitutes, fect. 1.

(16) £t quia in novo cafi novum remedinm eft apponendum. ]

La quee de novo emergunt, ?zawa_izz(figﬁﬁf 1 er1edio.

Hereby it appeareth that a formedon in the de{cender lay not at
the common law, but was given by this aé, and the forme of .the
writ 1s liere {et downe.

(17) Pracipe A. guod jufle reddar B, &c.] Here 1is the forme
of the formedon in the defcender fet downe, and therefore this ta-
tete need not be recited, nor any ftatute which giveth the forme
uf the writ. ‘

(18) Brewe quod donator babeat vecuperare deficiente exitu fatis eff
w ufu in cancellaria.] The formedon in reverter did lie at the com-
mon law, but not a formedon in remainder upon an eftate taile,
becaufe it was a fee-fimple conditionall, whereupon no remainder
could be limited at the common law, but after this flatute a re-
mainder may be limited upon an eftate taile in refpelt of the di-
vifion of the eftates, ,

(19) Sciendum eff quod hoc flatutum quoad alicnariomem tenementi
utra formam doni impofierum faciendam locim habeat, et ad dona
T”f-‘ f acla non extenditur. |

Lhis claufe ought to receive a two-fold interpretation. 1. That
lad donar prius faéta] muft be intended of feoffements or alienations
Mmade by the donee or his iffucs, and not to guifts made by the
donor, for to them this a& doth extend. “

2 I?Wia: prius fasta, that is, pof} prolem fufcitatam, for then the
i‘e[“imn by the tenant in taile, or his iflues was good in law: fo
mfln‘n Zzﬂ] here are to be intended lawfyll gifts, and made 11;1 due
Wrongr’ and {uch as could not be avoided, for law alloweth no

‘m‘(zo) Et ff finis Juper bujufinod: tenementum impofierum leveturs 1pfo
.?f- e fif ;m!/u.r.] This aét doth not make the fine void, but ipf6 jure

:t l. tl‘t- .... - - - L
“be:m}"{.‘r’ that is, it fhall not binde the right, yet it fhall (as hath
Ll make a difcontinuance.
But
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Sce the firft part
ot the Inftitutes,

Weftm. {econd.
But now by the ftatutes of 4 I1. 7. cap. 24. and 32 H. g, cap, 14,

a fine levied with * proclamations doth barre the iffues in ta)
- - - - . 3
but a fine without proclamations is a difcontinuance onely, apd

Cap. 2,

‘barre.

(21) Nec babeant baredes bujufinodi, nec illi ad quos [pedar revefy,
licet fuerint plena atatisy, in Auglia, et extra prifonam.| Hereis yy

fctt. 440. Cuilue-
mier, cap. 43,
See the firft pare
of the Inftitutes,
fcét. 4471.

4 1. 7. cap. 23.
Stat, de modo
levand, finis,

18 E. 1.

{on, or beyond the {cas.

740, 747

CAP.

UlA domint feodorum diflrin-
gentes  tenentes  fuos (1) pro
fervitiis et confuctudinibus fibr debitis
multotiens gravantur per hocy quod
cum tenentes fur difiriétionem fuam per
breve, vel fine brevi replegiaverint,
ac cum ipft domini (ad querimoniam
tenentium fusrum) ad com’y wel ad
aliam curiam (3) habentem poteflatom
placitands placita de vetito namio (2),
per artachiament’ venerint, et ratio-
nabilen et juflam diftriftionem advo-
caverinty per hoc quod tenentes difad-
vocant (4.) nibil tenere, nec clamant
tenere de eo qui diftrictionem fecit, et
advocavit, remanfit ille qui diftrinxit
in mifericordia, et tementes [ui quieti,
quibies pro illa difadvocatione per re-
cordum com’y five aliarum curiarum,
gue recordum non habenty, pena in-
figi non potefl.  De catero provifum
eft et flatutum, quaod cum hujufmod;
domint in com’ wvel hujufmodi curia
sufliciam de hujufnedi tenentibus fuis
confequi non poffints quam cito atta-
chiati fuerint ad [felfam tenentium
Juoriem, concedatur eis breve ad po-
nend” logquelam (6) allam coram jujti-
ciariis (§5), coram quibus et non alibi
jufitcia  hujufmod:  dominis exhiber:
. poterity et inferatur caufa in brevi,
quia talis difirinxit in feodo fuo pre
SJervze® et confuctud’ fibi debitic, Tec

P“‘

u

comnpos mentis left out, and fo 1s affme CoVEYL.
Hereby it may be gathered (as the law was) that a fine at the
common law did not binde a ftranger that was within age, in pri.

See more for the conftra&ion of this ftatute In the fi;f
part of the Inftitutes, fe&t. 21, 22, 23. 271. 362, 363 4y

I1.

FORASNIUCH as Jlords of fees

diftraining their tenants for fer.
vices and cuftoms due unto them,
are many times grieved, becaufe ther
tenants do replevy the diftrels by
writ, or without writ : and when the
lords, at the complaint of their te-
nants, do come by attachment
the county, ov unto another cour
having power to hold pleas of wither-
nam, and do avow the taking goo
and lawful, by reafon that the tenais
difavow to hold ought, nor do clan
to hold any thing of him which tooK
the diftrefs and avowed it, he th
diftrained is amerced, and the tenan®
g0 quit; to whom punifhment ¢
not be afligned for fuch difavowing
by record of the county, or of other
courts having no record. It 1s pre-
vided and ordained from henceforth
that where fuch lords cannot ob-
tain juftice in countics :md.fuch mﬂ!:
ner of courts againit their tennnt:;
as foon as they thall be attat;lled dlll
the {uit of their tenants, a Wit ﬂli;]c
be granted to them to remove !

e . whom
plea before the juftices, fl(o_rf‘ w}gq;
and none otherwhere, Juﬂlﬁz -

rasy «

be miniiired unto fuch'loh i
the caufe fhall be put m tdcin i
beeaufe fuch a man diftraine

‘ fum
fee for forvices and cuftoms 10

(jUﬁr
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per iftud Slatutum devogat’ legi com- due. Neither is this a&t prejudicial
muni ufitatey quod nen permifit ali- to the law commonly ufed, which

quod p!acftum poni coram juftic’ ad did not permit that any plea fhould
petitioner defendentss (77): quiz licet be moved before juftices at the fuit
srima facie videatur tenens actor, et of the defendant. For though it ap-

dominus defendensy habito tamen 7e-
fpeitu ad hoc quod dominus diftrinxit,
it fequitur pro [fervitiis et conf, fibi
aretro exifien’ realiter apparcbit potius
aflorsy five querensy quam defendens (8).
Lt* ut in certo fint juflic’ () de qua
recentl feifina poterint domini aduvocare
rationabilem  diffriciionem  fuper te-
nentes fuos : de catero concordatum efl,
qued ratwnabilis diffriélio poterit ad-
vocart de feifiua anteceflorum wvel pree-
decefforum fuorum, a tempore quo bieve
nve differfine curyit.  Vide W. 1.
cap. 36. Lt quia aliguando contingit,
qod tenens  poftquamn  replegiaverit
averia  fua, averia illa wvendit wvel
clongaty quo minus retornum poffit Srere
domina  diffringenti,  [fi aedjudicetur
provifum efly quod wvicccomes, vel balivi
de catero mon wvecipiant a congueren -
tibies Jolrnmado plegios de profequendo,
anteqiuam deliberationem faciant de
averiis, Jed etiam de averiis retor-
nandis (10)y  fi adjudicetur retor-
nands Et fi quis alio mods plegios
perity refpondeat ipfe de precio ave-
rorum. Bt habeat dominus diffrii-
Sens recuperare per breve, quod red-
dat el tot averiay, vel catalla. Et ¥/
non habeat balivis unde reddaty red-
dat fuperior funs (11). Kt quia ali-
quendo contingis, quod poflquam ad-
;ud’ch?t’ Jucerit diftringenti ~retornum
wriorumy et fic diftrictus, pofquam
”;Jf??a Jic retornata (1 3) iterum re-
i;g ;‘:f:;;f: et cum vider it diftringent’

¢ in curia paratum fibi re-
f,z?f’_"‘ff rey defaltam Jecerit{12), ob quam
; g iizz Fj’:{{{!f’ﬁ(,‘abfﬂﬁ' diffringenti re-
d o irgﬁ;: ;zz;a? umy, et fi Z)zs,'*vel tery
veria, pec Z? z!) (,514) rep [e:g sabuntur
CUIIE Togls [ }’:rf o ﬂfdwm (15)
qitg non j};ft - mf . cj‘eﬁam, f-@ o
Ordine prius remedium provifum,

3 2
U et in hoc cafu talis proce/fies,

qie 0(1

judged: 1t 1s

pear at the firft fhew that the tenant
is plaintiff, and the lord defendant,
neverthelefs, having refpeét to that,
that the lord hath diftrained, and {ucth
for fervices and cuftoms being be-
hind, he appeareth indeed to be rather
altor, or plaintfl, than defendant.
And to the intent the juftices may
know upon what frefh feifin the
lords may avow the diftrefs reafonable
upon their tenants; from henceforth
it 1s agreed and enacted, that a rea-
fonable diftrefs may be avowed upon
the feifin of any anceftor or prede-
ceflor fince the time that a writ of
novel difleifin hath run. And be-
caufe it chanceth {fomctimes that the
tenant, after that he hath replevied
his beafts, doth fell or alienc them,
whereby return cannot be made unto
the lord that diftrained, if it be ad-
provided, that fheriffs
or bailiffs from henceforth fhall not
only receive of the plaintifts pledges
for the purfuing of the fuity, before
they make deliverance of the diftrefs,
but alfo for the return of the bealts,
if return be awarded. And 1if any
take pledees otherwife, he fhall an-
fwer for the price of the bealts, and
the lord, that diftraineth fhall have
his recovery by writ, that he {hall
reftore unto him fo many beaits or
cattle; and if the bailiff be not able
to reftore, his fuperiour fhall re-
ftorec. And foraimuch as it hapneth
fometime, that after the return of the
beafls is awarded unta the diftrainor,
and the party fo diftrained, after that
the beafts be returncd, doth replevy
them again, and when he f{eeth the
diftrainor appearing in the court
ready to anfwer him, doth make de-
fault, whereby return of the beaits

ought to be awarded again unto the
Cc 3 diftrainor,
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quod quem cito adjudicatum fuerit
retornuom averiorim  diffringenii per
breve de judicioy, mandetur vicecom:ti,
guod retornum habere faciat diffrin-
genti de averiisy 1n quo brevi tnfcratur,
quod wicecony’ ea uen deliberet fine
breviy in quo fiat mentio de judicio per
Juflic’ veddit’ : quad frere noin poterit,
nift per breve quod excat de rotulss
Jiflic’y coram  quibus  dedill’ fuerit
loquela (36).  Crm igitur diffriélus
adierit juftic’y et petierit averia [ua
iterum fibi replemiari, fiat i breve de
Judicio (17 )y quod vic’ (capta fecuri-
late de profequendo, et ctiam de ave-
riis [eu carallis retoruand’s wvel eorum
pirectoy fi adjudicetuy vetornum) deli-
beiet et averiay, vcl catalla prius re-
fornata: et attackictur iile qui di-
firinxit ad veniend’ ad cortin dien
coram juflic’s coram quibus placitum
deducatur in prafentia partivm, Et fi
tterato alley qiti ® repicciauverit averia,
Jecerit defaltamy vel alia occafione ad-
Judicetur  retornunt diflriiiisnis  jam
bis replegiat’y vescancat diffrictio illa
i perpetrriom  irreplegiabilis (18).
Sed fi de ncwvo, et de nova canfa (19)
Jfiat diffriclioy de nova difirilione fer-
vetur proceffus [upradicius.

#1339 ]

(16 H. 7. f. 5. Rezift. 83. Dyer, 183, 2 H. 6. 15. 8 Ed. 3. 72.

Aver, 35,
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diftrainor, and f{o the beafts be reple
vied twice or thrice, and infinit!

al}d the judgements given n th};
king’s court take no effe& in
cafe, whereupon no remedy hath beep
yet provided; in this cafe fuch pro-
cefs fhall be awarded, that {o foon 4
return of the beafts {hall be awardeg
to the diftrainor, the fheriff {hallle
commanded by a  judicial writ t
make return of the beaflts unto the
diftrainor; in which writ it thal] be
exprelled, that the fherift thall not
deliver them without writ, making
mention of the judgement olven by
the juftices, which cannot be without
a writ if{uing out of the rolls of the
{aid juftices before whom the matter
was moved. 1 herefore when he
cometh unto the juftices, and de-
fircth replevin of the bealts, he fhall
have a judicial writy that the fhenff
taking {urety for the {uit, and alloof
the beafts or cattle to be returncd, or
the price of them (if return be
awarded) fhall deliver unto him the
beafts or cattle before returned, and
the diftrainor fhall be attached to
come at a certain day before the
juftices, afcre whom the plea was
moved in prefencc of the partics
And if he that replevied make default
again, or for another caufe returnof
the diftrefs be awarded, bemng now
twice replevied, the diftrefs fhall re-
main irrepleviable; but if a diftrefs
be taken of new, and for a new caule,
the procefs abovefaid fhall be ob-
lerved in the fame new diftreis.

g H. 6. 42. Fitz. Retorn dos

Cro. Car. 564. Dy<r, 41. 59. Kel. g2, 26 H. 8. 6. 21 H. 7. 28, 12 H.7. 4. 14 He 7.0

Dycer, 280. Fitz. Return des Avers, 6. 15. 18, 19. 24, 26. 32, 13, 34, 35

( l) .f?i:f:z dorzine ﬁ‘ﬁ?d’f:’ﬂﬂ: d’{ﬂ?’fizggﬁff_f renentes _/?;&.f_, & C.] .
Flera,li2.c.37.  In this preamble is the mifchief fet down, that was at the €03

Mirror, caf. g.

§ s

inferted.

mon law before the making of this a&. _
T he Mirror without caufe doth finde great fanlt with e
which you miay read, and being of no ufe nced not here 10

this ait,

(2) #
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(2) Ad comitatur wel aliam curiam pabentem poreffatem placitand:

De wetito namio, of a forbidden or unjuft taking, Vide Marlcbr.

e wetito mmia.]
cap. 21I.

and 1s not underftood of a taking in withernam, for that is a juit
and no forbidden taking, as in ancther place I have proved more

at large.

(3) V:l aliain curiam.}] So as lords of hundreds, wapentakes, Marlbr.ubi fu-

J -
&c. may have power to hold plea of replevin, &c. praF.N.B.73.b.

(1) Difadwocant, &c.] That 1is di{claim, wheregf the court F.IN B.70.b.
bazing no court could have no conufans, becaufe it concerned
fice-hold.

(5) Lwod cum pigufinodi domini E;z‘m,w’ wvel i ;f:az:’.f curig jufli-
ctam de /‘;;5,-';_,«/5;:5;:(’.5 tencntibus Suis raxg;c:g;:z' 70N pq&a?z!, (T . concedatur
s brove ad ponend’ logucl illam coram jufliciariis, &¢,] Failer of
jullice, 15 ever a good caule to remove the plea.

(6) Ad porcied’ loguelam.} 'The writ ot poze doth lye when
miere 15 @ replevin depending by writ out of the chancery, the
plamtife or defendant may remove the plea by a gowe; and if the
plea be depending in the county, the plaintifc may remove the
fame without caule, but the defendant cannot remove it without
caufe, and that caufe muft be put in the end of the writ,  And if
it be upon this ftatute, the words be, QLuia pradifd B. cepit averia Regift. ubifup.
pradict’ in feodo firs pro confuctudinibus er f2rvitlis ut dicitur, which
are the very exprefle words of this act.

And when the plaint 1s in the county by writ or without writ,
or in the court of any other, the fame may be removed by a writ
of iccordari fac® loguelam.

And if the plaint be in the county, the plaintife may remove the
fame witheut caufe, as hath been faid; butr the defendant cannot
remove 1t (as hath been faid) without caufe. But if the plaint be
In the court of any other, neither the plaintife nor defendant can
remove the plaint without caufe, for the prejudice that may come
thereby to the lord.
| (7) Lund 2053 permifct aliquod placituon poui coram juffic’ ad pe- F.N.B. 7o. a.
e defeadeitzs,] This muft be underftood without caufe fhew- Regift. 83.
ed, for by the common law, the defendant for caufe thewed might
ramove the plaint.

(8) Potius aZor five querens quam defendens.] In truth the de-
tndant by making avowry doth becom: afor, and fhall have
juigement given for him, and after avowry he fhall not have a
protection caft for him no more then a plamntife thall, becaufe he | 340 ]
s become an altor, and not meerly a defendant. s H. 5. 5.

(9) L “t iz certo fint jufticiarii, &c.] It was a doubt becfore
z]“b At, within what limitation of time an avowry might be made,
ﬂidb}’ tfhls alf.:i: 1t 1s provided, Luod :'ﬁtiﬁﬂgéifi.}' diftriclio poterit
7:: Z‘_-’”j de _/Euﬁ;z(:c antecefforum, wvel _ prm{fc:’cfjm:ﬂm '_/Eaar:mz a lempore
Ve Rover Jyftifince currity which limitation in an affife ap-

f:iii:]: biio;re}in W.. 1. cap. 38. which was pof? primam transfre-
Bug 1 1;;_;__; 1. 3. in Vafeouiam, 1n the filt yeer of his raign. f;H' 3
by 2 Ltcer &tﬂmlh both in the aflife and in the avowry, is altered ‘*-P}- cap- 39.
P irute, 3z *l. 8. cap. 3.
ﬁ.{.j( I}Z‘ag}i:’:!f {__/&fzg:y:o(fa p‘ffgz'c.f de profequendo, 5.9’ c. ﬁ:d etiam de ave- f‘{ let;_:i,t]‘i. z:j c. 38.
ey ape n; ff.-.l dr.] 1t the fherife retorn infuflicient pledges, egilt unc.lc' 4
erifo hall pledges wnhm_ this i’tat_ute, and 1n that cafe the "3

all be charged by this a&, as if he had taken no pledges

atall,

Fleta ubi fupra.
F.N.B. 69 1n
Regift. §4. a.

Cc 4 If



n T¥. 6. 712,
g H.6.42. & 43.

14 i 1. Tudge-
ey 20,

™~ 4 I'_ . - oy
J‘T*I' E‘- thl
rgt.:’: Rﬂp] 25
6 L. 3. 37

11 1o, 2, Retldes

avers3r.1c . 2,
ibid. 5. 41 L. 3.

. 7. 4, 5.
3 H. 7. Retoine
des avers mifre-
port per Fitzh.
See the authori-
tics next betore
concerning thefe
matiers,
Temps E. 1.Ret,
des avers 33.
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20 . 5.6, Vide

Diich. 91 E. 1.

to.go.1nlib, meo.

Dier, 36 H. 8.
f. 5G.
eyt .}L.dic.sg.
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If the retorn of pledges be upon a writ of replevin, then if th,
plaintife be nonfute, &c. 1f upon the writ de retorno babends, the
fherife retorn awveria elongata, &c. the plaintife may have g wri
to have rctorn of the beafts of the pledges. But if the deliverane
were by plaint, becaufe in that cafe the pledges do not appear t
the court, the plaintife can have no {fuch writ,

And if upon the writ to have retorn of the beafts of the pledges,
the fherife rctorn #ihif, then may the plaintife have a fire faci
againlt the fherife, quod reddat ei tot averia, or ot catalla; and that
which hath been faid of the fherife, 1s to be intended of the bailife
of a franchife.

(11) Et fi non baleat balivus nnde veddat, reddat fuperier fuu.]
Vide Simile, 44 E. 3. 13. Fide 52 H. 3. Leftatute del Efchequer,
Viule 2 H. 6. cap. 10.

(12) Defaltam fecorint, &c.] At the common law, 1f the plain-
tife 1n the replevin had been nonfute either before or after verdi,
the defendant that diftrained fhould have had retorn, but not irre-
plevifable, {o a, the plaintife after nonfute might have had as many
replevins as he would, which was vexatious and mifchievous; for
remedy whereof, this adt doth reftrain the plaintife from any more
replevin after nonfute, but giveth a writ of fecond deliverance,
whereof we thall fpeak 1n his proper place.

If the writ of replevin doth abate for want of form 1n def&uyt
of the clerk, the defendant fhall not have rctorn at all; butif i
abate for matter apparant by mifinformation, or other defaultof
the plaintife, the defendant fhall have retorn, but not
plevifable. _

But if the defendant doth plead a plea to the writ, and the
piaintife confefleth it, then the plaintife fhall have retorn, but not
irreplevifable, for the plaintife may have a new writ of replevin;
for this a&t onely giveth remedy in cafe of nonfute, _

But if the plea to the writ, or any other plea be tryed by verditt,
or judged upon a demurrer, retorn irreplevifable fhall be awarded,
and no new replevin fhall be granted, nor any {econd deliverance
by this aé, but (as it hath been {aid) upon a nonfute.

(13) Awveria fic retornata.] Note neither court baron, nor Cou“h[}f
court, nor any court that is not the court of the king before his
jultices can award retorn irrepleviiable.

(14) Ir infinitum.)| Infinitum in jure reprobatur. o

(15) Nec babebunt judicia, &c.] Here 1s a maxime of the Cq‘ﬂ;.
mon law implved, wiz. Fadicia fuum efecium habere debeits
diciun non debet effe illuforium. oy

(16} Per 6;'5-1{' de j{:dz'cia, &, quod exeat de rotulis Juflic "’;’;::i
guibus dednlta fuerit loquela.] The writ of {fecond dehverﬁ'ﬂﬁeit%l ot
by this at is a writ judiciall, as here it appeareth, and 1ffue .
of the record of the replevin in which the nonfute was; ag
gularly the judiciall writ ought not to vary from the l‘ﬂwr.f’-c "
of which 1t iffueth; and therefore 1if after nonfute _the fhc; "
torn aweria clongata, and the defendant upon the withernd fecond
other bealts delivered to him, the plaintife is to have hmd
deliverance of the firft beafts mentioned in the former rc}forw'rit of

(17) Fiat ¢i breve de judicio, &c.] The effcct Of f ¢ Jdiciall
fecond deliverance is here fet down, and appeareth the ]

Regiiter,

out

Ard
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And this writis a fuperfedeas in law to the fherife, that he make
no retorn to the defendant upon the former nonfute.

(18) Et fi aterato, ille qui replegiaverit aweria, fecerit defaltam,
wol alia cecafione adjudicetur retornum diffrictionis jam bis replegiat®,
cemancat diffriélio illa in perpetuum irreplegiabilis.] If the plaintife
in the fecond deliverance by noniute, or it the plea be difcontinued,
or the writ abate, or 1 he prevail not in his {ute, retorn irreple-
vifable fhall be granted.

Dut if retorn 1rreplevifable be granted, the owner of the cattell
or other guods diftrained may come to the defendant and offer
the arreranes, &c. and if the defendant refufe to deliver the dif-
irefs, the plaintife may have an adlion of detinue, and by that
means recover them, for they are 1n nature of a gage.

(19) Sed fi de nova caufa.] The {econd deliverance muft be
brought for the same diftrefle, but if the fame lord diftrain the
fzme tenant for a rent, or other fervice behinde at another day,
or for another caufe, there the replevin doth lye, and {fuch procecd-
ing as is abovefaid.

CAP., Il
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13 Avowry 2¢6.
Dyer, 30 H. 8.

41. b,

s E. 2. Ret. des
avers 64. 10K, 2,
1b. 5. 33 E. 3.1b.
74.-3 R.2.1b. 35.
6 E. 3. 37.

17 H. 8. Second
Deliverance.
Br. x5. Pl. Com,
82. b.

45 E.

3- G-
14 H. 4. 4.
3 H, 6. 27,

N cafu quando wir amiferit ()

per defaltam (2) tenementum, quod
fuit jus uxcris fue (3), durum fuit
qued uxor paft mortem wvirt non ha-
buerit  aliud  recuperare, quam per
breve de recto: propter quod dominus
rex fratuity quod mumlbier poft mortem
vire fur habeat recuperare per breve
de tugreflie, cui ipfa in vita (4) [fua
contradicere non potuity quod in forma
fublcripta erit placitandum (5). Si
cotra petrtionem mulieris temens ex-
Cpraty quod bhabuerit ingreffum per
judicium, et compertum Sfuerity, quod
per defaltam, ad quod tenens meceffe
babet “refponder’y fi ab eo quaratur,
fanc ulterius habet meccffe  offendere
Jus faumy  fecundum Jormam brevis,
quod prius impetravit fuper virum et
Uxorenm. [t [t werificare poterit quod *
}’f‘-‘b'ffé’?‘:f, vel habet jus in tememento
Petitoy mibil capiat mulier per breve
Sunm, %ead St offendere non porerit,
Tecuperet mulier tenementum petitum :
hoc oblervato, guod ft vir abfentaverit
E,ﬁ)/f-’: ¢t noluerit jus uxoris [uz de-
/ nderey vel invita uxore Jua reddere
Veluerit, fi 1rxor ante judicium venerit

*[ 3"1'2 ] PCI-

N cafe when a man doth lofe by

default the land which was the
richt of his wife, it was very hard
that the wafe, after the death of her
hufband, had none other recovery but
by a writ of right; wherefore our
lord the king hath ordained, that a
woman, after the death of her huf-
band, fhall recover by a writ of en-
try (whereto fhe could not difagree
during his life) which fhall be plead-
ed in form under-written. 1f the
tenant do except again{t the demand
of the wife, that he entered by judge-
ment, and it be found that his entry
was by default, whereto the tenant of

‘neceflity muft make anfwer, 1if it be

demanded of him, then he fhall be
compelled to make further anf{wer,
and to fhew his right according to
the form of the writ that he purchafed
before againft the hufband and the
wife, And if he can verify that he
hath or had right in the land de-
manded, the woman fhall gain no-
thing by her writ; which thing if he
cannot fhew, the woman fhail re-
cover the land in demand ; this being

obferved,
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(7), parata petentr refpondere (8), et obférved, that if the hufband abfep,
roes Juwn defendere (Q)y admuttatzr  himfelf, and will not defend his wife’s
wxor.  Aiodemn moedo (11) fi tenens in righty, or againft his wife’s confps
(otenry pei legem Anglicey, wel aliter  will render the land, if the wife 4,
@d terinziziin vite (12)y vel per do- come before judgement, ready to
pum (83) 13 guo refervatur reverfioy,  anfwer the demandant, and to defeg
fecerit defaltant, vel rveddere voluerit her right, the wife fhall be admitteq,
(16:}, achnitiaibiy Lecredes (14.), wel LIkEWlfC lf- tenant n dOWEl‘, tenant
1/ wd quos [peltat veverfio (15), ad by the law of the land, or otherwif:
refbonfioncir {17), ft weaerint ante lor term of life, or by gift, where the
udictzenr (10). It fi per defaltamn, reverfion is referved, do make default,
vel reddition” reddatur judicium, tunc  or will give up; the heirs, and they
habeant beered’y vel 1l ad greos Jpeétat unto whom the reverfion bclongeth,
reverfio, poff mertent bujefinods tenenz-  fhall be admitted to their anfwer if
2w, recuperare per breve de ingre/~  they come before judeement; and if
Jir (18): i quo obfervctur wdem pro- upon {uch default, or furrender, judge-
coffiesy fint pradif? ¢ff i cafu nbt vir ment hap to be given, then the heirs,
amittar per defaltan tenementumuxoris  or they unto whom the reverfion
Juee.  E! fie in caftbus pradic? due  belongeth after the death of fuch te-
concuryunt  acligizes (19) wna inter  nants, fhall have their recovery by
peloitom ot lenenicin, et alia inter te- a writ of entry, in which like procefs
nenten jus fuzem o oftendenten et pe-  fhall be obferved as is aforefaid, in
tentom. Vide 20 I8 1. defenfio juris, cafe where the hufband lofeth his
ful, ¢, wife’s land by default,  And {o

the cafcs aforefaid two actions do con-

cur, onc between the demandant and

tenant, and another between the te-

nant fhewing his right, and the de-
mandant.

(Rezitto 292, 6 Rep. &, 8Co. 72, 26 H. 8. 2. Fitz, Culin vita, 7, 8, 9, 10, 11. 14. 16, 17. 19,
o. 32. 34. 1lnft. 352.b. 353.a. 355.2. 356.a. Dyer, 298. 315. 341. Fitz. Re-
12. 19, 27. 30. 32, 139. 10 Rep. 44. 5Ed. 3. 01. Cro. Car. 43. Keilw. 123.

», 3
3

(1) Fir amiferst.] This 1s to be underflood of the hufband and

the wife, for the hufband alone is not tenant to the precipe, and

rc H. 4. Dif-  therefore it was the opinion of Hankford, that if the land be re-
fe:. 7. 30 5-3.0. ¢overed againft the hufband fole, that after the death of the hul-

Reiceit 123, . - . . . L :
45 L. 3.1 Com. band the wife thall have an aflife ; but Fitzh. in abbreviating this
c7. b. 19 E. 2. <cafe faith, that it is hard to be proved by reafon, becaufe the wife
Receit 1706, cannot be diffeifcd (during the coverture) but where the hufband

2 EB.2.3bo 143, 35 diffeifed, but of fuch = rccovery fhe cannot have a cue 11 via
upon this {tatute: but fecing the hufband was not tenant to the
preccipe, this can be no difcontinuance, and thercfore not like t0 2
feoffment, for that conveyance 1s compleat and good, bat {o 15 1ot
the recovery, and therefore in that cafe the wife may enter after
thic death of her hufband; but when the pracipe is brought againit
the hulband and wite, 1t may be faid that wir amiferit for 1t 1
principally Lis a&t or default; and therefore though the words
271 5. cap. 28, Of the ftatute of 32 I 8. be (fuffered by the hufband onely) ¥
a feined recovery againft the hufband and wife is within that

atuce.,
ULe (3) Per



CH_P. 3. We ﬂ:l‘l‘l. fGCOI'ld;

(2) Per difaltam.] A recovery by render is within the cquity
of this ftatute, becaufe it 1s within the fame mifchief; but a re-
covery by action tryed 1s out of this ftatute. ' ‘

It is {aid, that a recovery by default in a ceflavit againft the
hofband and wife, doth binde the wife ; but I hold the law to the
contrary, unlefle the caufe of the a&tion be juft, and then it bind-
cth, as in all othercafles; for this act giveth no remedy, but where
the recovery is without title.

In a quid juiris clam’s quod permittat, aflife of rent, ftire facias,
attaint, &c. the wife upon dcfault of the hufband ihall be re-
ceived.

In a quare impedit againft the hufband and wife, the wife fhall
not be received upon the default of the bufband; for the Record
{alth, ufpecia canfa confeliionis flatuti manifefie liguet, quod non ¢ff
in cafu confimili; for the hufband may prefent alone.

(1) * Quod fucrit jus wxoris fuce.) This 1s intended of a fee-fim-
ple, for fo 1s jus regularly taken ; and this act faith, that the wife
had no recovery but by a writ of right, which none can have but
tenant in fec-fimple, and fo one part of this act doth expound
another; and for tenant 1in taile (reduced formerly (as hath been
{faid) at this parliament to a divided and particular eitate) and for
tenant for life provifion 1s made 1a the next chapter by a guod ez
defoirceat, as fhall be declared when we come thereunto; for tenant
in tatle, and tenant for Iife are out of the letter of this ftatute, be-
caufe they could have no writ of right; and yet if the hulband and
wife feifed 1n the right of his wife for terme of her life lofe in a
pracipe quod reddat by default, and the hufband die, the wife fhall
have a cui in wita, for this 1s, as it were, a demife made by the
hufband, for otherwife fhe thould be without remedy, {or fhe cannot
have a guod €7 deforceat, as fhall be faid hercafter.

If lands during the coverture be given to the hufband and wife,

and their heirs, this is jus #xeris within this ftatute.
(4) Cuiipfa in wita.] Sir William Herle faid, that he had feene
1 auncient time, that where the hufband aliened the right of his
}Vifea {he had no other recovery but by a writ of right, yet 1 finde
in Bracton and Fleta, that a cui iz «wita in their times lay upon the
alienation of hier hufband.

(5) Ruod in Sorma fubfcripta erit pfaffi‘m:d’.] If the tenant doth
plead in barre the recovery by detault, he muft averre the title of
s writ, whereupon if iffue be taken, and found for the tenant, the
demandant {hall take nothing by her writ, and if 1t be found for
her, fhe fhall recover the land.

(0) Hoc obfervato quod fi wir abfentaverit.] This a& having be-
fore gven the wile a cus 72 wita after the deceafe of her hufband,
doth by this branch give her a remedy upon the default, or red-
dition of her hufband 1n his life time to defend her right, {o as fhe
thould not be driven to a reall aftion after the deceafe of her
hufband, and this receit to the wife 1s given by this act, which fhe
could not have at the common law.

I ’r‘blhls act dpth extend to courts that be not ef recor_d; as 1f
"Wiband and wife be fued in a court baron by writ of right, &c.
“pon the hufbands default the wife thall be received. .

by{g}?gnf cint pleder of the hufband, the wife fhall not be received
o o opinion of Prifot: but it 1s refolved in 8 E 2, to the con-

Y5 yet Lhold the law with Prilot; upon a niemst dedire, and}z}

nihi
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49 E. 3. 23.

SO L. 3. 7.

47 E. 3. 11.

See the firt part
of the Inftitutes,
fect. 675,

4 E. 2. Cuiinvi-
ta. 20, F.N.B.
193. 1.

36 H. 6. Fauxer
Recovery 2.7,
2H.s5.3, 7E. 1.
15. 19 E. 3. Re-
celt 14. 34 Afi
p. 3. Pafch,

23 E. 1.

Coram rege.
Cefiria. Braét.
h. fo. 367, Fleta,
ti.g.c.22.7E. 1.
62, Lib. 6. fol. 8.
Ferrers cafe.
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s E. 4. 53.

See the firft part
of the Inftitutes,
o€k, 59
Bradt. 11.4.

22 1. b. Fleta,

l. 5. ¢. 34. 30.
Cuftumier de
Norm. cap. 10.
21 E. 4. 63,

22 E. 4. 30.

2 4. H. 8-
Pleadings Br.

2 Regift. F.N.B,
1. e
Mich.18E. 1.in
banco Rot. 222.
Thea:nas de
Maws cafe,.

33 H. 6. 2]
Vide 13 R, 2. .
c. 17. B E. 2.
receit 182,

4 E. 3. receit 46.
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20 H. 6. 23.

10 E. 3. 27,
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17 Aff, 41.

22 Ail, 13.

23 E. 3. 21,
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xz Afl, 41.

25 E. 3. 40.

14 E. 3. proce-
agendo 4. 32 EL 3.

pro diffcifitore abfque ulla vecognitione, and

Weltm. fecond.

nihil dicit the feme fhall be received within the purview of this g,.
tute, 4. E. 3. receit 46.

(7) Si uxor ante judicium wvenerit.] P It 1s to be obferved, Fig,
that the time of the receit is when judgement fhould be otven,
2. It is to be underftood de principali judicio, as 1n an admeafure.
ment of pafture judgement is given that admealurement fhal] be
made, and if after admeafurement made and retourned the baron
maketh default, the wife fhall be received before the principall
judgement given.

¢ And fo in an aflife of mordaunc’ againft the hufband and wif,
1f the aflife be awarded by default, 1f after the baron make defaylt
before the principall judgement, the wife may bee received ; and
fo in the affife of novel difleifin.

d And albeit fhe come not at the time of the default, yet if fhe
come before judgement the fthall be received, and fo of him in the
reverfion or remainder, and {o if default be made at the #iff prius,
reccit may be prayed in bank, for the juftices * of u#iff prius haveno
power to allow the receit, but the fafe way 1s to pray it there,

In an aflife the hufband and wife plead a record and faile thereof,
the words of an a¢t made at this parliament, cap. 25. be, Habeat’
_ yet the wife fhall be re-
ceived 1n that cife upon the default of her hufband, for the words
be abrgue wulla recognitione, that is, of the recognitors of the aflile,
and not abfjue wlla reccptione, e.

Al briefe de enquiver pur wafle le fem ferra receive, mcs apresle
avafle trove fur le briefe d’enguirer pur avafle, el ne ferra receive, car

Cap. Je

Jerva inconvenient que le fem trier’ le matter de novel.

(8) Parata petenti refpondere.] And in relpeét of this word
[parata] tenant by receit ought alway to appeare, for uponany
dcfault made, judgement fhall be given.

Littleton faith, that in every cafe that the wife 1s received for
default of her hufband, fhe fhall plead and have the {ame advan-
tage in pleading to defend her right, as if fhe werea fem fole
(fee the firft part of the Inflitutes, {feét. 665. 668, 669). But fhe
cannot after receit levy a fine, for that + were not to defend,_ but
to give away her right, but he in the reverfion that is received
may confefle the action. _

* 'The wife after fhe 1s received fhall have her age, or pray
aide, though the words of this act be parara petenti refpondere that
1s to be underftood, that when fhe ought to plead by law, then {he
fhall be ready to plead.

The wife after fhe be received flhall vowch and plead all man-
ner of pleas, and take all other advantages, which fhe and her
hufband might have done, and {pecially fuch pleas, as trench to
the mifchicfe of the warranty. _

(9) Et jus fuum defendere.] This right muft be intended, which
the wife had in the lands in demaund at the time when the p_m*ﬂP';
was brought againft her hufband and her, and not at the tlmeg
the receit, for if a pracipe be brought againft her and her hulbanci
and after the hufband and wife levy a fine, and after the hq[ban
make default after default, albeit the wife hath no rnight m_t];]i
lund at this time, yct may fhe pray to be received for the_flhg_n
which fhe had at the time of the originall purchaled, whlt‘.ﬂ lll
judgement, and by prefervation of law, as to the demandant, 1

_ . ) . {C~
be {u ppﬁfed to continue izn wwno ef eodem /z‘atu 11n the tenancy a5 :
. nan
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pant in law without any change or alteration of the eftate, not-
withitanding any alt done by the tenant.

This alfo is to be underftood not onely of a tenancy in deed, but
alfo of a tenancy in law, for if the hufband and wife be vowched,
the wife upon the default of her hufband fhall be received, and yet
fhe can have no cw iz wita 1n that cafe according as this a&
limits.

The words be jus fuum defendere, and therefore fhe being not to
all intents a feme fole cannot confefle, nor render the ation,
but he in the reverfion that 1s received may confefle, or render the
action,

(10) Eodemr modo fi tenens in dotem, per legem Anglice, wel aliter ad
terminum Vite, vel per donum in quo refervatui reverfio fecerit defal-
tam wel reddere woluerit, admittantur barvedes el illi ad quos fpeliat
reverfio ad refponfionem, f1 wenerint ante judicium.] It appeareth by
Braéton who wrote before this ftatute, that he i1n the reverfion
fhould be reccived by the common law, for he {aith, Poterir etiam
guis Intrare in auvarrantiamt, et fi non woceinr ad avarrantum ad pro-
prii juris tuitionem, ut fi quis tenuerit ad witam fitam, ficut mulier nomine
dotis, wel alio modo, wel ad terminum terram aliqguam, que poft witam
vel terminum veverfura effet ad dominum proprietatis, fi fe in fraudene
¢t exbaredationem ipfius permiferit implacitari ab aliquo cum poffit do-
minuns proprictatis inde wocare ad aarrantum ad defenfionem fuam, boc
omiferit s bene potcrit dominus ille proprietaris, cum f(1bi widerit exinde
periculum tmminere, compareve per fe, et fi non wocetur, intrare in <var-
rantiam ad fuii proprii juris defenfionemy cum melins ot utilius fit in
tempore occurvere, quam poff caufam valneratam queercre remedinm, cf
maliciis hominum obviare.

Upon the recovery againft fuch a particular tenant he in the
reverfion was driven to his writ of right, but he in the remainder
was without remedy, if he never had feifin; fee the firtt part of the
[nflitutes.

(11) Eodem modo.] Though it be {aid here coden: m0do, in the fame
manner, yet it 1s not in the {fame manner to all purpofes, for the
wife upon the default of her hufband fhall be reccived without
thewing any caufe. But fo fhall not he in the reverfion, and
therefore it 1s not eoden modo in that refpect, and the reafon of the
divesfity is, for that the feme is party to the a&ion, and affirmed
tenant by the bringing of the precipe, but he in the reverfion is a
nmeere ftranger to the a&ion, and therefore ought to fhew caule
how the reverfion is in him.

But as to age, he 1n the reverfion fhall have the fame 1n the {ame
Manner, as the wife fthall have it, the demandant fhall count of new
“gamft the wife that is received, and eodems modo againft them in
reverfion or remainder.

(12) 87 tenens in dotem wel aliter ad terminum vitee.] In a writ
brought againft a feme gardein in chivalry and her huiband, the
wife fhall not be received for the default of her hufband, for it is
Out of the words of the ftatute, and the hufband hath power to
alien, or lofe the chattell.

{13) Pl per donwz.] 'This is to be underftood of a tenancy in
tfé:f* ‘;P?W Pqﬁéffftie de iffue extinét, and‘not ?f an eftate jn ‘_taile
iba elr_a‘l or {peciall, tor upon an eftate in taile no receit 1s given

Y tts ad, becaufe it is an inheritance which may continue for

CVEer.,
(14) Ad-

344

Quar. Imp. 2.
9 E. 4. 16.

s E. 2. reccit 62.
5 E. 2. ib. 181,

132, 1373.

19 E. 2. ib. 146.
7 E. 3. 44.
45E. 3. 23. b.

31 E. 1. receit
186. 9 H. 5. 10.
10 E. 3. 4.

12 R. 2. receit
g7- 18 E. 3.

32y 33~

See the firlt part
of the Inftitutcs,
fect. 302,

Bralton, lib, s.
f. 393.b. nu. 14.

[ 345 ]

Sce the firft part
of the Inftitutes,
fect. 481, 482.
283 E. 3. g0,

12 I, 3, iflue 2y,
22 E. 3. ib. 2c.
10E.3.10.4H 6.
5. 3H. 16.

21 H. 6. 13.

32 H. 6. 12.

33HH. 0.39. 41
9 2o 5+ 3

3 E. 3. 30.

18 J O 3» 32
1H. 6. 41,

21 H. 6. 48.

21 Afl. 17,

21 E. 3. 45.

33 H. 6. 52,
15 E. 3. receit
122, 127

1g E. 2.ib. 17g.
S E. 2. ib. 1%50.
32 Afl.

g E, 4. 10,

2 E. 2. receit
14.7- 5 E. 2. ib-
161. 11H.4 13.
39 E. Qe 18,

42 E. 3. 12.

20 E. 3, receit
17. 16 E. 2. ib.
c4. 33H. 6,
22. 1. 10. fo. 44,
Jenings cale.
Regift, 138.



345

%* ~» ., 2, receint
14-71 20 E- 31- rc-
celit 17.

r17.10H. 6.2,
28 L. 2. ¢8.
33 H.6. 52,
AL 1% e D

~= H. 6. 1.

ig H. 6. 40.

40 E. 3. 12,

o E, 2, receat
10~ 15 E.3. 13,
25 . 3. tit.
reeeit 150,
4.4 13.

"-‘.' S: l ~y i -l"ll-lllr
[ L l-.‘ ._..-5 H'.

| S
4
L
Fa

o

e B

A DIREARAS 5

160 13 E. 201D,
T4.5- 19 Ic. 3. i
11113 ks,
mmians. des taies
6. 29 E. 3. 45,
Rote Parliam.
0 n. 3. NUa.

+

| N

Tenings calce
d33R.2 7.
¢ L. <. 10, L I,
yoovitde o b

. 1171, 6.

~y
Ja

?
E.q.veceitg O,
Lo Zo1ba 184,
N. 0 1. 2. 1h,
63, 14 g b
6. 19 E. i,
1o N B

.:

Ie

Weitm. fecond.

(14) Admitzantur heredes.] * By c:olour of thefe words, the
heire apparent of tenant in taile making default, &c. hath beey
admitted, /2d rzon eff lex, quia nullus eff beares viventss,

(15) AL guos fpeliat reverfio.] He mult have a reverfion, ang
not onely a condition or poflibility.

A wife being tenant for life is received upon the default of hey
hufband, and after makes default, he in the reverfion fhall be re.
ceived 3 and fo note a receit upon a recett; and f{o it a baron and
feme be received, and after the baron make default, the feme thall
Le received.

1f an infant make a leafe for life, though the leafe be defeafible,
vet upon the default of the leflee, he {hall be reccived, and fo it is
of a leafe by baron and feme.

One may be received by attorney by a fpeciall writ aﬁirming
infirmity, and the words of the ftatute arc generall,

In a precipe the tenant maketh defaulr, &c. he in the reverfion
prayeth to be reccived, and fheweth that he let the land to the te-
nant and another for life, and the demandant was driven to main.
tain his writ.

If tenant for life pray in aide of him in reverfion, and he refufe
to joyne, and after tenant for life maketh default, &c. he in rever-
fion thall not be received, becaufe he refufed to joyne, burif he
had joyned, and after the tenant make default, he {liould have been
recelved.

Regularly for a reverfion created hanging the writ there fhall
he no receit: but if the leflee make the writ good, there fhall be
a receit: as if a prazcipe be brought againft B. that hath nothing,
and the terre-tenant make a leafe for life to B. he fhall be
recerved. _

2 |f tenant for lifc be impleaded, and furrender hanging the
writ to him in reveriion, he fhall be received, and yet he hath no
reverfion in him, ¢f fic in finilibns.

b 1{ a rent be demaunded againft tenant for life. he in the re-
verfion or remainder {Lall be received by the equity of this tta-
tute; albeit the words be, ad guos phediat revertic, yet he in the
remainder upon default of tenant for life, thall be received, for he
1s 1n the {ame mifcnicfe.

The king fhzil not be reccived, for he cannot become tenant
NOV bBe 7u ieco 1enEHIES. 4 DY 3. 38. 235 1. 3- 47. ]

¢ Tt is not neceflary, that he that prayeth to be reccived hath the
imvediate reverfion ; for if a leafe for life be made, the remainder
ror life, he in the reverfion fhall be received; {o it is where the
reverfion is graunted for life, he in the reverfion in fee may be
received @ but if he that hath the meane eftate, and he in the re-
verfion or remaincer in {ec pray to be received at one tig, h-e
that hath the immediate particular eftate, 1n refpect of the proxi-
mity fhall be received, but if he be received and make default, he
in the reverfion in fee thall net be received.

(16) Feoerit defiritam «wel reddere woluciit.] b Feyut pleder 'w:ts‘:
not (as hath been faid) within this adt, but 1s remedied by a latel
flatte, in cafe of him in reverfion. )

¢ But a aient dedire, and a mibil dicit are (as hath been fa1
within the purview of this a&, both for him in the reverfion, ab
the wife alfo, tor they are in equall mifchiefe,

Cap. 1,

It
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If the appearance of the tenant be recorded, and after he depart
1) defpight_of the court, he in the reverfion fhall be reccived, for
judgement 1s tO be given Lipon the default. _

(17) Ad ?'Eﬁﬂﬂ Iﬂ'??é’ﬂf-] "That 1S5, when the time Com? when b}r f 19E, 3.TCCeit I,
law he ought to anfwer, and thcrefore he fhall have his age, or sE.2.ib. 165.
pray in aide, &c.

8 Vide flatut. de anno 20 iZ. 1. where he that praveth to be re- 59 H. 5. 1c.
ceived, before his receat fhall hnde {urety, &c. and tne ftatute of
13 R. 2. cap. 17. to that purpofe, buc thofe ftatutes extend not to
2 feme, that 1sto be received 1n default of her hufband, becaufe the
is paity to the writ, but to him 1n the reverfion or remainder, that
is 2 ftranger to the writ, er werit a latere.

(18) Y Poft wmortem hbujufinodi tenentinnm recuperare per brewe de
gicyiy, &c. ] This 1s underftood of a writ of entry ad commusren:
Jcocrr, which is a fpeedier remedy, then a writ of right, and the
demandant fhall count upon a demife according to the writ and
afonll forme, and if the tenant traverfe the demife, the demandant
fhall maintain his count by the recovery by default.

(19) Bt fic in cafubus pradictis diua concurrunt affiones.] For in
thefe cafes the tenant fhall fhew his right according to the forme
of the writ, whoreupon he recovered, even as the tenant fhall doe
m the cui iz wita, upon the former part of this act, and therefore
cits branch faith, Due concurrunt actiones, wiz, the writ of entry
upon this action, and the former writ, whereupon the recovery was
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Regiite 2153,

Fegift. ubl fupra.

by defaulr

C AP,

] N cafu quands wir implacitatus
(1) de teneinento reddit tercmentun:
peritum adverfario fus de planoy poft
mortem virty jufticiarii adjudicent mnu-
heid dotem fuamy, fi per breve petat.
Sed in cafu quands vir amittet per de-
faltam tenementum petitum, fi mulier
poft mortem viri petat dotem, et com-
perium efly quod per aliquos jufticiarios
awjudicata fuit dos mulieri petentiy non
iiflante defalta, quam vir fuus fecit,
ﬁ/!_rs Jufliciariis i contraria ap}'m'a?ze
cxylentibus, et contrarium judicant:-
busy ut de ceptero bujufmodi ambigui-
s amputetury et fit in certo: ordi-
At eft guod in utrogue cafic audiatuy
”f“{“-’?'a quce dotem petit. Et i ex-
“piatur contra ipfain, quod wir fuus
Hementumy, unde dos petita efl, amiji
}rf‘ ];f(flf:ﬂ?ﬂ, per quod dotem bhabere
O debet, ot Jt queeratur per quod ju~
dicium,

IV. [ 347 ]

N cafe where the hufband, being
impleaded for land, giveth up the
land demanded unto his adverfary by
coving after the death of the hul-
band, the juftices {hall award the wite
her dower, if it be demandced by writ.
But in cafe where the hufband lofcth
the land in demand by default, if the
wife, after the death of her huiband,
demandeth hor dower, 1t hath been
proved, that fome juftices have award-
ed unto the woman her dower not-
with{tanding the default which her
hufband made, other juftices being
of the contrary opinion, and judging
otherwife. To the intent that from
henceforth f{uch ambiguity fhall be
taken away, it is thus ordained in
certain, that in both cafes the woman
demanding her dower fhall be heard,
And if it bc alledged againft hgr,
that
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dicium, et compertum fuerit quod per
defaltam, ad quod tenens neceffe habet
reftondere, tunc oportet tementem wul-
terius refponderey ot oftend.re quod ipfe
ternens jus babuity et habet in prediilo
tenzcinento, frcundum formam brevis,
qued tenen: prius fuper wirum mpe-
travit. Et fi ofteidere poterity quod
virwlicris non habet jus in tencment’,
nee aliguis alius quam pfe gt tenet :
recedat quictusy et uxor nihil capiat
de dote.  Quod [z ofiendere non poterit,
recuperet galicr dotemn fuam. LBt fic
111 cafthus iflis, et in quibufdam cafibus
[ubjejieent’. s, quands  uxor dotata
anitzat detem: (3) funamn per defaltam
(4), et teneites 1n (tbero maritagio
per lezem Anghay vel ad terminum
vitiey, vel per feodum talliatum, con-
currunt plures acliones (2). Luwia
Dujufimodi tenentesy, cum  cporteat cos
fetere tencmenta  fua  per  defaltam
amifja (Q), ¢t cum ad boc pervent’
Jrwrity quod tenens neceyfe pubeat (6)
offendere jus fuuniy, noit pofjuict 1pfty fine
bis (7) ad quos [pedlut reverfioy de jure
rofiondere et rdeo  concedatur  eis,
gucd vocent ad warrant’ [fecundum te-
poren: breuisy ac  fi oeffent  tenentes
i priors brevr (6) warrant’ habeant
(5). Lot ciom warrantus warraiti-
caverit, procedat placit’ inter illum quz
Jetfitus eff et wearrantum, fecuirdum
teirerem brevisy quod teuens prius -
petravity ot per quod recu-

[ 248 ] pf:if.:"rz'z‘ pﬁ’}*'(frﬁ.’f‘ﬁ;?:’fﬁf. £z
Jt oex pinribus actionibus

ad rltinum poirveniat ad  wnumn
Jordiciamy, videlicer ad hoc quod huguf-
modt  potentes  recuperent  potiticucin
Juamy wel quod teuenics eaint quicti.
Lt f ailio Pitgefiiodi tenentisy qui -
coffe babet effendere jis fuiniiy nsta
Suerir per breve de redloy licet magna
affifay vel ditellum jungi non pofjurt per
verba confueiay, jungi tamen  poffunt
per verba fatis agta,  Qica cum te-
nens 1 hoc quod ofiendat jus fuwn,
qgrrod ¢t competet por breve qrod prius
vupetravit of fit leco acisrisy bené po-
torit

Weltm. {fecond.
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that her hufband loft the land, whereyf
the dower is demanded by judgemen,
whereby fhe ought not to hay
dower, and then it be enquired by
what judgement, and 1t be found that
it was by default, whereunto the t.
nant muft anfwers; then it behovesh
the tenant to anfwer further, and to
fhew that he had right; and hath
in the forefaid land, according to the
form of the writ that the tenant be.-
fore purchafed againft the hufband,
And if he can fhew that the hufbanl
of fuch wifc had no right in the lands,
nor any other but he that holdeti
them, the tecnant thall go quit, and
the wife Thall recover nothing of he
dower; which thing if he camor
fhew, the wifc [hall recover her dower,
And fo in thefe cafes, and 1n certain
other following, that is to fay, when
the wife being endowed lofeth her
dower by default, and tenants in he:
marriage, by the law of England, o
for term of life, or in feetail, diven
altions do concur for fuch tehant,
when they muft demand their land
loft by default: and when itis come
to that point, that the tenzants mul
be compelled to fhew their right, they
cannot make anfwer without them to
whom the reverfion of right belong-
eth; thercfore it is granted unto them
to vouch to warranty, as 1f they
were tenaats, if they have a warran
And when the warrantor hath war-
ranted, the plea fhall pafs between
him that 1s fcifed and the wartantol
accordinz to the tenor of the wik
that the tenant purchafed betor and
by which he recovered by default;
and {o from many altions at length
they thall refort to one judgement
which is this, that tne demandants
fhall recover their demand, or [h‘f
tenants fhall go quit. And if the
action of f{uch a tenang 1?’hlﬂh blj
compelled to fhew his Tlghﬁ};
moved bya writ of right, though th3

. £ . ) be
the oreat affife or battail cannot y
= joyue
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yrit wavrant’ defendere jus tementis,

gui loco petmtfs (ut a{f&?zmz. eff) hubet,
¢t feifinam :?Hi‘a’:.‘@ﬁ?‘f‘f _/_Eu q,_fjférfre et
defendere per corpus liber: hominis [uz,
vel ponere fe in magnan aﬁ/fmz., et
pelere 131de ?*ﬂcag?mzmmz' _ﬁu'rz, "LV
‘l;;i/;r m({fm' ]'Ef.i _f,“h?b:;‘f?t {?I Z'EHEJJ"I;’;H:::?
petits, an pradiclus talis : wel alio
yids jungi paterit magna alfifa, et fic
salis warrantus defend’ jus, e Lt
coguofeit feiftnam  antecefforis  fur et
peilt fo tn magnam affyjan, b’ C. ¢ pe-
tit recognitionem fierty utrum ipfe majus
gus hubeat in pradils tenemento, ut in
[ de quo feoffauit talem, vel giod
talis remifity et quictum clamavit, <c.
an pradictus talisy, &e. Cum  ali-
grando comtingat (10), quod mitlier
non babens jus petendi doten heeredi-
tatis heredis alicujus infra mtatem
exiften’y impetret oreve de dote fuper
cuflodemy, et cuftas per favarem mulier:
dstcm redeiderity wel defaltam fecerit,
vl placitwn ita fictum per colluftonem
difenderity per quod das hujufmsd: mie-
lwre (in prequdicium  beredis) adju -
qicata fuerit: provifum eft quod heres,
Cin ad estatem pervenerity habeat ac~
f.;ﬂiitiffl petendi feiftnam anteccljoris fui
Senjus Dejufingdt mulieyem, quaisn ha-
ovrit verfus quemcunque alium defor-
siatoremy ita tamen quod falva fit mu-
fiers 'Lr.::?:/m petenten: e.&:cspz‘.r'a q/z’endena’f,
quzd Jiss habet i1 dote /54(2, g:ff:d ﬁ
Glendere poterit, recedat quiecta, et do-
fem ﬁff?{?z retineat, et fit hazres in mi-
friidiay et amercietur graviter fe-
fiff:dfm difcretionem Jufliciariorum.
11 auten, recuperet hwres petitionem
Juime  Eodern mods Jubveniatur mu-
‘f‘:' h i heres wel alius eam zimplaci-
erzt ae dote fua, fi dotem f[uam per
“efaltam amiferit.  In quo cafu fua
f‘:_‘f “ta non fit ez ita prajudicialis, quin
asiem ﬁ“fﬂ’f ()i jus bhabeat ) recuperare
PUfity et fiat & Wle breve
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joyned by the words accutomed, yet
it fhall be joyned by words conve-
nient; for when the tea.nt, in that
he fheweth his right which belongeth
to him by the writ that he b:fore
purcha‘ed, inftead of a demnandant,
the warrantor may well defend the
right of the tenant, which is account-
ed in place of the demandant, a< be-
fore 1s faid, and offer to defind the
feifin of his ancettors bv the body of
his treeman, or put himfelf in the
oreat affife, und pray recogmzance to
be made, whether he hath more right
to the land 1in d:mand, or elfe the
party before named. Or otherwife
the great ailife may be joyned thus,
talts defendit jusy, e, and {0 the war-
rantor may d:fend the right, and
knowledge the feifin of his anceftor,
and put himfelf in the great aflife, &c.
and pray recognizance to be made,
whether he hath more right in thz
forefaid land, as in that whereof he
infeoffed {fuch 4 man, or that {uch a
one relzafled and quit claimed, &c, or
elfe the forefaid party, &c. And
where fometime it chanceth that a
woman not havine right to dz2mand
dower, thc heir beinzy within age,
doth purchafe a writ of dower z2zaintt
a guardian, and the guardian ¢adow-
eth the woman by favour, or maketh
defaule, or by collufion defendeth the
plea fo taintly, whereby the woman
is awarded her dower 1n pr judice of
the heir; it 1s provid.d, that tue netr,
when he cometh to full age, fhall
have an adtion to demand we feifin
of his anceftor againi{t fuch a womagp,
like as he fhould have againft any
other deforceor; yet lo, taat the wo-
man fhall have her exception faved
againft the demandant, to fhew that
the had right to her dower, whicnh if
{he can fhew, the fhall go quit and
retain her dower, and the heir fhall
be grievoufly amerced, according to
the difcretion of the juftices; and

Dd o
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if not, the heir fhall recover b ¢
mand, &c.  In like manner the w;:
man fhall be aided, if the heir o a1y
other do implead her for h.r dowe

which cafe the defauit {hall not be f
prejudicial to her, but that the
recover her dower, if fhe have riely
theretoy, and fhe fhall ﬁ

_ have th
Writ :

Precipe 4. quod juffe® (11),&5¢c. reddat taliy que fuit usxor talis tantam ey
yam cum pert.nentus 1n G, guam clamat effe rationabilem dotem fuam, wvel d; .
tionabilt dote fuay et quam preediélus talis el deforceat.

't ad iffud breve babeat ienens ex-
ceptionem juandy, ad offendendum, quod
pielicr jis ngn babet in dote (12).
D :0d [; werificare poterity recedat quie-
tus, alioquin yecuferet imulier tene-
mezntum, quod prius tenuit in dote.
Et cum temporibus retroactis aliquas
anzififfet teviram [nam per defaltan, non
habuit alind couserare quam per breve
de relloy quod eis competere non potuit,
qui de mero jure loqui non potusrunt,
apeluti tenentes ad terminum vitez, vel
per ltborum maritagium, vel per fro-
dim talliatum, in quibus cafibis [ul-
vatuy reverfio (13). Provifrue of?
qi2od de cetero non fit corum defalta eis
ita prejudicialisy, quin flatum  fuum
([t jus babeant) recuperare poffint per
aliud Lreve quam per breve de voéio.
LDe mearitagio wmniffo per defaitum fiat
gale breve:

Preacipe A, quod jufte (11), &c.

And to this writ the tenant fhall
have his exception, to fhew that the
had no right to be endowed; which
if he can verify, he fhall go quit; if
not, the womap fhall recover the
land whercof fhe was endowed be-
fore. And whereas before time, if
a man had loft his land by defauls, he
had none other recovery than by a
writ of right, which was not man-
tainable by any that could not clim
of meer right, as tenants for termof
life, in free marriage, or in tul,
which cftates a revertion is relerved;
it is provided, that from henccforth
their default thall not be fo prejud-
cial, but that they may recover their
cftate by another writ than by a wit
of right, if they have right. For
land in free marriage, loft by defuult

fuch a writ {hall be made:

veddat B. manerium de C. cum pir=

2iucntiisy quod clamat effe jus et maritagium [uum, et quod predidiis 4

dfzj{?)’ﬂfdl’n

Fodemr mods de tenemento ad termi-

num vit@  per defaltam amilfsy fiat
tale breve s

Likewife of land for term of ]igﬂr
loft by default, this writ (hall b

madae :

/ ; - 3 inenhts
Pracipe A. guod jufle, &c. redlat B. manerium de C. cum pertmf_ﬂru’g:
guod clawmat tenere ad terminum vite Juwey ¢t quod Pngd;ﬁys A o

forecat,

Simiier
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f.f:’.',*:.:ﬁa T z'.r.-npfafz'fm‘: £y S.:C.J It appeﬂreth b}’ the
wpeaahts of chis ilatute, that if a recovery had been 1in a reall ac-
- ccdut tr ufbdnd, and the hofband did-render the land to the
aeanbant, ther notwithftanding this recovery, the wife {hould re-
covar her dowere But if the hufband had loit by default, 1t was a
auction and a doubt, whether in that cafe (ke fhould recover or no ;
aid fome judozes would give judgement for the woman, and {fome
were 1@ contrarv opinton.  Llere is to be noted, that a recovory
by reddition of the hutbaad, s not of {n great account in law as a
cecovery ngaltit the hufband by defanle: but therein before this
act this diverfity was holden for law, that if in a writ of dower
the tenant did plead the recovery in borre, the demandant might
veply, Sue cco fuit por frraud, on per colinlen, on per gree le baren, as
suiton fatth, vho wrote before this ftatute; but 1f it were by
ceficle withour covin, then the greater opinion was, it Larred the
LCIne, !

But the reddition of the hufband was holden for clear Iaw, as it
was adjudged the yeer before the making of this- a&t, for that the
wife was ready to maintain the title of her huiband.

~all this 15 to be underftcod, where he that recovereth hath no
rght, for where he that recovered either by reddition or default had
Hght, there neither the common law, nor this flatute extended
thersunto.

It the reccovery he had by verdidt, the feme thall not fulfifie in
thepoint tryed, but fhe may fay, that he might have pleaded a bet-
wr plea, or confefle and avoid the recovery.

(2) DJuarde vxor dotata amittat detes Juany per ¥ ﬁ’:fﬁ?ﬂ?fﬂh‘f: et fe-
Wlesin libero maritagio por Logeni Anolice, wel ad terminum vite, wel
j!c’}‘./:‘ﬂ.:’{iﬂﬂ talliat’, concurint pfm-g; aiticneiy, &F ¢, By this alt the
WL OF gund of deforceat s given; at the common law there lay no
VI OF quod e deferceat, but by cuilome there did, asin Wales.

It tenant in dower, tenant by the courtelie, or tenant for life
d 1otk by defaule, they were without remedy, becaufe they could
CL have a writ of ripht.  Another mifchief was, that fecing by the
15'111 chopter of this parliament it did alter the eftate of tenant in
Jjﬂhk_-mnrmg_re, and tenant to them and the heirs of their bodies,
e trom a fce-fimple to an eftate tail, whereupon a reverfion in
;‘igﬂ::{f;‘i}alte V:ms in‘ the donor e.\r:pc&um; b_}f 1‘?3{"5_)1'!1 Whﬁ_FCOﬂ if
e tc:;i ;y. acfault’had been 35&11‘1ﬁ1 rr_n:n:‘;.}]*f in frank-mariige, or
e c:i[-itli ]u}.‘mll’ﬁ they had}bc-:;cn q1{o without {'emcd}n PE-C:N"‘e
l'i“ht nU‘ :— JLing io chnngag, they conld E](‘)t fiave a_*wm_ E)f.
v ' nore thf:l'li the ouiner tfm.::.:it:-;‘ for 11‘fe‘ here recited cou;d.
'*‘v'mr::by i:el‘orfi by tmsTa& A quox ci dvforcear 15 gIVEN 10 them all,
o) iﬂtcncipdgﬁ_piﬂlimtﬁ’ that (2s hath heen 1mm) tre n:al«:erstot E.he
vifing - ELmnCt ‘:”?E%?..O* the cllate tail, and provideatly made pro-
40t an tul by this act.

D4 2 . 1t
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Wefim. fecond. Cap. 4,

It is agreed, that if a recoveryv by default be had againft the
huftand ard wife, tenants in frank-mariage, or tenants for term
of their lives, that they fhail bave a guod e/ diforceat npon this 4.
but it is holden in {cme books, that it the hofband and the wif b,:
{eifed, as in the 1ight of the wife, for term of her life, and 1 re.
covery be had againit them by derault, that they fhall not haye ;
quod e: deforcear tor three reafons:

i. That the hufband 1s not within the words of the ftatute, fo-
he 1s not tenant for lifc, but feifed 1n the right of his wite, who
tcnant for life.

2. That the hufband may difpofe of his wives eflate, and afie;
the {amc during his life.

3. Provifion 1s made by the next precedent chapter, that the
wife in this cale may huve a cui iz wira after the deceale of her
huflband.

But I take it that in this cafe, if the recovery be had mecrly by
default without the agrcement of the hufband, that the hufband
and wife may have a quod ¢i deforceat by this act; for as to the firf
rcafon, though the hufband be feifed but in the right of his wife,
vet the wife 1s tenant for life, and the hufband 1s named but for
confoimity.

And if a leafe be made to a feme {ole, and fhe taketh hofband,
ard a recovery be had by default agamit them, they fhall have a
gum’ el ;f::y‘brffat by this act.

As to the fecond reafon, the fame may be faid, when the hufband
and wife are donees in frank-mariage, or joyntenants for hie;
for in thefe cafes the hufband may difpofe of the lands dunng
his Iite.

Ard as to the laft reafen, this ftatute intended to give tothete-
nants for life a prefent remedy to relieve themfelves, asin thibFa{e
the hufband and wife may during the life of the hutband ; for 1t us
agreed, that after the death of the hufband the wife fhall have 2
qued €1 deforceat.

But if the recovery be had by the agreement of the hufband,
then he can never bring o guod ei deforceat.

(3) Amittar dotcin, &c.] This flatete doth alfe extend to couris
that be not of record, as the couit baron, as in a writ of rightin 2
court barcn, &c. 1

(4) Per defaltam.] If A, and B. be feifed of lands, and to ti¢
heires of A, a rceovery is had againft them by defanlt, 4 fhall
have a writ of right of his moity, and B. a gued e deforceat up013
this ftatute, and when they recover they fhall be joyntenmnb
again. _ _

2 Two ccparceners in taile lofe by default, they fhall joyne lﬂh3
qguod e: deforceat, yet the default of the one 1s not the de-fau!t Df{{‘ :
other: P butif tenant in taile lofe by default, &c. and die, the ) ];13
in taile fhall not have a gwod i deforceat but a formedon 1n (e
defcender. ' _ 2

¢ A departure in defpight of the court (unlefle it be In E\Er
of right afier the mife joyned) is holden to be within this atts )
he makes default in that cafe when he is demaunded; but bpol
pwehil dicir, no gzma’ ¢z dqurrear doth lie. ‘ Tere-

1 A tenant for term of life makes default in a precpe M et

- . . ' ﬂﬂd 1t 13
vron he in the reverfion is reccived and plead to 1flue,

. the
' N2 ece : s given for
found againft the tenant by reccit, and judgement 1 gdemandﬂ"‘!
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drmandant, the_ tenant {hall have a quod ei c{cﬁrc:mt, for albeit
tere is a verdit given, yet the judgement 1s given upon the
defauit. _
Bat in an aflife, and in an ation of wafte, although the tenant
make default, yet there is a verdict given, and upon that verdict
(e judgement is given 1n both cafes, and therefore there no guod
ii deforceat doth lie within this ach _
A woman brings 2 writ of dower agaimnft tenant for lif:, and 13E.r.vowches
racover by defialt, the tenant brings a guod ei deforceat, and re- 230
cover by default, the tenant in dower fthall have a guod e/ deforcear
by this flatnze: and {o note a guod ei deforceat upon a gusd €i de-
forceats S
Jf the tenant for life in a gracipe vowch, and the vowchee will F.N.B. 136.b.
not appeare, by reafon whereof the tenant lofeth by defaul,
he thall have a guod e deforceat by this alt, albeit the judgement is
not given for th: proper defavlt of the tenant, for this ftature faich,
Jer z;"e_:‘/hkm;z generally, and not per de wltam fuam.
( 5) Cum ad boc perventumn fafrfz‘, gz.:aa’ lENENS ?zﬂa_.’ﬂé babet qﬂfzrfere
Jus fuunty 1:00 poffu nt fp/f Sfine biis ad quod fpeliat rewverfio de jure re-
Jpondere et ideo concedatur ers quod wvocent ad warrant’ jecundum te-
norem brevis ac fi effent tenentes in priori bvevi, warrant’ bﬁ&fmzt.]
For the better underftanding whereof the forme and order of the
eatry of the record and pieading (a windew which letteth in light
to many cales) is herein to be known, which is, that in the guod ei 29 E-3-47-
aeforceat, the demandant count that he or fhe was {eifed of the land ;ONE B-q..lz-ﬁ 1.
for terme of hife, or in taile, without thewing of whofe leafe or . ’_" >
gft, for that the aftion is brought of his owne poflefiion, and al- 2:‘133.,22'0
ledgeth the efples in himfelfe, and that the defendant hath deforced 43E. 3. 8.
him without making of any mention of the record. And then the 2 E. 4. 11.
tecnant may defend the right of the demandant, &c. and cither
fhew how he recovered againft the demandant by formedon or
other reall ation, and in the purclofe of his plea fhall fay, that
Ve paratus efl ad manutenendum jus et titulum fuum pradict’ per do-
xum predicd’ 5. unde petit judicium, whereby the defendant in the
ged el deforceat is become actor, and in effe@ reviveth the former
action, and the demandant in the qusd ei deforceat is become 1n
manner of a tenant to the former aétion, and may vowch as if he |
WETE lenant to the former action, becaufe if he hath but an eftate [ 352 1
or life, it is not fafe for him to pleade in chiefe, but to vowch him )
1n the‘ reverfion, therefore he can vowch no other, but him in the
verion s or 1f the defendant notwithftanding upon the title of
the former recovery plead {ome other barre, then the demandant
i *the quad ei deforceat thall not vowch at all, becaufe the former
2&.10? 's not revived. And if the defendant plead the former re-
overy, the demandant may traver{e the title, or plead any thing in
barre of the title.
fen(c?in%ad tiwcm ?::'fc'fjg’ baée:.l It is not of neceflity that the de-
o 0 the writ of guod ¢ deforceat, doe plead the former re-
ry, but (as hath been fald) he may plead any other barre.
. (zh)e N;G?I fg{/}lw i‘,‘fyf Sine biis, &c. ] By thele words the demandant 2P-E:3:;Eéuum
any mhg:ﬂf) ¢! deforceat after the recovery pleaded cannot vowch Bl e Jowch
ut htim in the reverfion. 4. 6
(3) Ca::cedmur Z15 { e , _ 101. 33 '
: 1 quod wocent ad warrantum, e, ac fr gﬂ?zr Ie~ 46, Lab. 171
WIS L prigri brevi.] Upon thefe ds, tw lufions are to be fol. 62. I}, Fof-
Wblerved. p 1e{e words, two concluil O

D d 3 Firft,
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Firft, that albeit the demandantin the guod ¢f deforcear afie
recovery pleaded cannot vowch, yet the gquod 2i deforcen: may be
maintenable. c

Secondly, if the recovery by default be in {uch an alion whers
no vowcher doth Jic, yet the guod o7 deforcear is maintenable, and
thele words are to be intended, that {uch tenant fhall voweh which
mighrt have vowched in the firft writ. .

And therefore if the judgement by default be ina Jeive fucias
brougiit upon a recoveiy or fire, or 1 a writ of entry, or in the
guibus brought againit the difleifor himielfe, there lieth no vowceher,
and yera guod ez deforecat 1s given by this act upon {uch a recovery
by defanlt.  And where the vowchee fhould not have his age in
the former writ, hee fhall not have his age in this writ, for this wiit
is of the nature of the other. - =

The tenant in a gwod ¢ deforccar may vaowel, &c¢. and fo both
tenant and demandant (as hath been {aid} inay vosvch in this a8,
fecing the flatute doth give a vowcher, by confequence he fhall re.
cover in valuc. . o .

But note this aft” doth give but one vowcher, and therefore the
vowchce fhall .not vowch over, and fir William Heule fiid, that
they were fages gents grenx fieront ceft flatut. _ '

(9) Crm oporeet eos petere lenementa per defaitam amiffa.] Here-
upon 1t 1s holden, that he that lolt by default may have a guod ¢
deferceat againft the alienec of the recovercr, becaufe the words
of the flatute are indcfinite; and unlefle the writ did lic againt
the alicnee, the demandant could not have the efie& of his fuit,
w/z. the reftitution of the land. ’

Sce the firft part of the Inflitutes, feét. 674, 675.

(10) Cww aliguando contingat.] By the purview of this flatule
1f the wife having no right to be endowed, bring a writ of dower
againft the gardien in chivalry, and by favour the gardein i chi-
valry dce yecld dower, or make default, or plead faintly, by
means whereof the wife recovereth her dower in prejudice of the
heire, the heire after he commeth to his full age frall have a wnt
of mordaunc’ againit the wife, as he mighg-have againft any other
deforceour. - .

(11) Pracife A. guod jufte, &c.] Here the forme of the writ of
gred €f defoirccar for tenant in dower 1s fet down, and it 1% ﬁ}_callcid,
becaufe of thefe words in the writ, qued ¢i deforceat, and feeing tic
forme of the writ is here expreficd, the ftatute that giveth the wilt
needs not to be recited, as before hath been faid. .

Note 1n none of thele writs' it 1s f{aid Zjuffe deforceat (as.cgm-
monly in writs 1t 1s) becaufe this aét giveth. the forme, and zuyufic
1s not 1n the ftatute, . | , o

(12) Quod wulier jus noz habet in dote.] Note, this is a gUUd
barrc in a quod ¢: deforceat.

(13) Non habuit aliquod recuperare guam per brewe de rédios guis
eis ccompetere non pornit qui de mero jure conrpelere non poruciunt weluts
teaentes ad tevininum vitee wvel liberum maritagivm; vel-per f codun 1al-
Liatum, in quitus cafibus falvatur reverfia.] Upon thefe words foure
things are to be obferved,

1. Firft, that none fhall have a writ of right, but he that hatha
fee-fimple, here called MErnmn jus. - - |

2. "That tenants in taile cannot have a writ of right

the

-

3.__This



L I TP,

m;-,._ri-—_u-.
L]

C&Pt 5‘ .

Weltm. f?cogd,,

353

3. Tlls is an expofition of the firlt chapter of this parliament,
aat thereby the eftate taile is of an eftate in fee-fimple become
. divided and particular eftate, whereupon the reverfion in fee is

expectant.

4 Fourtbly, albeit tenant by the curtefie be not expreflely Regift. 171, b,

named in thefe former writs, yet is he wituin the mifchiefe and
~arview of this ftatute, for he is ienens ad terminnin witee.

-

CAP. V.

CUM de advocationibus ecclefiarum
non fint nifi tria brevia originalia
videliczt breve de rectoy et duo de paf-
Jelfioney feiz ultime  prafentationis,
¢t quare impedit (1), et bucufg; ufi-
tatun Juerst in regno, quod cum ali-
quis jus prefentandi non habens (4)
prefentaverit (3} ad aliguam eccle-
Jlam (5), cujus pregfentatus fit admif-
fus (O)y 1pfe qui werus ¢ff patronus
per mullum  acud breve recuperare
peturt advocationem f[uam (2)y quam
per breve de refto (7) qued babet
terminare per duellum, wvel per mag-
mam affifain, per qued bheeredes infra
atatem exiffentes per fraudem et neg-
sgentiam cuflodum, heredes etiam five
majores, five minores per negligentiam
vel fraudem tenentivin per legem An-
gheey wel mulierum - tenentivm in do-
temy vel alio modo ad ter-

| 354 1 munum wite, wel annorum,

vel per feodum talliatum, .

multatiens exharedationem patievantur
de advocationibus illis, wel ad minus
(quod eis melius Juit).-ponchantur ad
breve de vecto, of in caju omning ex-
heredat; fuerunt bumfg%‘E'.E";"]fatm‘miz
o quod bujufinodi prafentationes (8)
woiz fint hujufmodi reétis haredibus (9),
aut 1615 ad quos poft mortem ali GUOT LI
bujufmodi - ( 11) advocationes revert:
iibmt (10) tta prajudiciales, quin quo-

cunque aliquis jus non habens, tem-
Pore bujnfmodi cuftodiarum prafenta-
Vertty wel - tempore t mentium in dote,

Pt"?‘ e

Jem A4 nglieey vel alio modo, ad ter-

pei‘

R/ HEREAS of advowfons of
churches there be but three

original writs, that is to fiy, one . .

writ of right, and two of pofleffion,
which be darréin prefentment, and
quare impedity and hitherto it hath
been ufed inthe realm, that when any
baving no right to prefent, had pre-
fented to any church, whofe clerk was
admitted, he that was very patront
could not recover his advowion, but
only by a writ of right, which {hould
be tried by battail or by-great afiife,
whereby heirs within age, by fraud,
or elfe by negligence of their wardens,
and heirs both of great and mean
eftate, by negligence or fraud of te<
nants by the courtelie, women tenants

in dower, or otherwile, for term of

life, or for years, or in fee-tail; were
many times difherited of their advow-
fons, or at leaft (which was the better
for them) were driven to their writ of
right, in which cafe hitherto they were
utterly difinherited; i1t 1s provided,

that fuch prefentments {hall not be {o-
prejudicial to the right heirs, or to -
them unto whom {uch advowi{ons *

—_—

ought to revert after the death of any *

perfons: for as often as any, having no
richt, doth prefent during the time
that {fuch heirs are in ward, or during
the eftates of tenants in dower, by the

courtefie, or otherwife for term’of life; -

or of years, or in tail; at the next<

avoidance, when the heir is' come to*

i o mado, ad 1 full age, or when after the. death of-“' ,
: teey vel gnnorum (12), vel the tenants before named the ztdvoF.r--
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per feedum talliatum (13), in proxima
vacationey poffquam haies ad «tatem
pervenerit (14), wvel advocatio poff
trzortem tenentiumin forma pradifia ad
hareden pleie atatis exiffentem re-
wertetuyy habeat eandrmn allionen ct
recuperationem per breve de aivoca-
t1o1ic poffeflorium (15), gualem beberet
2ltimus antecclfor (10) ~ijefmodr bee-
redis plenam habens at.temy in ultima
vacatione tempor’ fuo accidente ante
miortem  fuamy vel antegranm dimi}feo
Jatta fuerit ad t vininum v ad feocum
talliatum (17), ut t radifium eft. Hoc
zdcin chfervetur de  preafentationibus
Jalis ad ecclefias de Dareditate uxor e
(18), tempore quo furrunt fub pot-flate
virorum [io vy quidns per tftud fla-
tutiom [ubver tatinry per remedivm fu-
Fradifivm.  FPirisetiamveligicfis (19),
gnifeopisy archidiccon: sy redloribus eccle-
Jreernny et aleds pe fonis ecclefiallicis per
1f ud idemi flatutum fubvematur . [z ali-
quis jus prefentandi non habens pre-
e taverit ad ccleftas danus frue pra-
lutico, wignitats aut perfonatui fpectan-
2S5, Lompere quo vacaverint pralutice,
digrnilatesy, aut porfesatis hujufimodi,
LNee tamen ita lavge ntelligatur iflud

Slatutuns guod ferfora, ad quorum re-
anedinm flatutum iffud off editurn, ha-
beccnit vecuperare [upvad umy dicentes
gucd cuflodesy tenentes in dotcm, per
lecom Anglicey, vel alias ad terminum
vitay vel annorim, wel viri fifle de-
Jenaerint (20) placitum per iffosy vel
cowtva 1ffr., motum, quia judicia in
curia regis reddita (21) per 1find fla-
tuizinnonadnibilentur, fed flet judicium
11 fio rolercy quonfque pir judicium
curie 1egis tanquamer veneum (_fi ¢rror

iivenialur ) adnulletury vel
[ 355 ] «fjfa ultime prafentation:s,

vel inquifitic per quare im-
podst i travficrit per «ttinéfamy wvel
ter  certijicationom  adnulletury  quee
gratis concedatur. Bt de c@tero una
Jorme placitandi in brevibus uliime
prafintationis, et quare impedity inter
Jujiiciarios ebfervetury quoad bocy quod

Jr pars

Weftm. fecond.
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fon fhall revert unto the heir beine of
full age, he fhall have fuch ation by
writ of advowfon pofleflorie, as the
laft anceftor of fuch an heir fhouly
have had at the la{t avoidance hap.
pening in his time; being of tul] age
before his deathy or before the deme
was made for term of life, or in fee-
tail, as before 1s faids T he {ame {hall
be oblerved in prefentments made
unto churches, being of the inheri.
tance of wives, what time they fhall
be under the power of their hufbands,
which muft be aided by this eftatute
by the remedy aforcfaid.  Alfo reli-
oious men, as bifhops, archdeacons,
parfons of churches, and other fpiri-
tual men, fhall be aided by this efta.
tute, in cafe any having no right to
profent do prefent unto  churches
belonging to prelacies, {piritual dig-
nities, parfonagcs, or to houfes of re-
ligion, what tume {uch houlcs, pre-
lacies, fpiritual dignities, or parfonages
be vacant. Neither fhall this act be
fo largely underftanden, that {uch per-
fons, for whofc remedy this flutute
was ordained, {hall have the recovury
aforefaid, furmifing that guardians ot
heirs, tenants in tail, by the courtefic,
tenants in dower, for term of lite, or
for ycars, or hufbands, faintly have
defended pleas moved by them, of
againft them ; becaufe the judgements
oiven inthe king’s courts thail not be
adnulled by this {tatute, the Judge‘-
ment f{hall ftand in his force, unul it
e reverfed in the court of theking as
erroneous, if errour be found; or by
aflife of darrein prefentments O by
enqueflt by a writ of guars impedi 1
it be pafled, or be adnulled by attaint
or certification, which fhall be freely
granted. And from henceforth 0{‘13‘
form of pleading fhall be oblerve
among juftices in writs of darrei pre-
fentment and quare impedit, 1n ﬂ”ﬁ
refpe&, if the defendant alledget
plenarty of the church of his own pre”

fentation, the plea fhall not fail by r?;;



Cap. §.
fipars rea excipiat de plenitudine eccle-

fiz per fuam propriam preefentationemn,
won propter illanplenttudinem remaneat

Jrguela, dummode breve (22) infra tem-

-»

2us femefEre (23) itmpetretury quan-

guam infra tempus [femefire prefenta-
tionem [uam vecuperare non poffit. Kt
cum aliguando inter plures clamantes

adiscationem alicujus ecclefiw pax Sue-
rit formata inter partes, et irrotuiata
coram jufliciariis in rotulo, vel in fine
Jub hac formay quod unus prims prefen-
tct (24), €t in Jequente vacatione alius,
et in tertia tevtiusy et fic de piuribus,
Ji plures fint. Lt cum unus praefonta-
verity et habuerit fuam prafentationem,
guam habere debet per formam conven-
tionss illius, et in proxima wvacatione
mmpediatur ille ad quem [pelfat fequens
prefentatio per oliqguen qui fuit pars
diius conventionisy vel l:co ejus: fla-
tutm off guad de cetere nan habeat b
Jufmsds  cmpeditus necefle perquirere
breve de quare impedity fed habeat re-
cfum ad rotwlumy vel ad finem. LKt
Jin rotuloy vel in fine comperta fuerit
preediél’ pax, wvel conventio, mandetur
vicecomitty quod [Cire faciat partt im-
pedientiy, quod fit ad aliqguem brevem
diem continentem Spacium xv. dierum,
vel triwm feptimanarum, SJecundum quod
bocus eff propinguus vel remotys ofteny.
(/i quid [eiat dicere ) quare fic impeds-
tus talem precfentationesn Suam babere
n debeat. Kt fi non “wenerit, wel
Jorte venerit, et nikil [fciat dicerey quare
fre Impeditis p?mﬁm‘m‘z’anem fieamn ha-
bcre non debeat . ratione alicujus falli
P/f pacem fuétam, vel irrotulatam, vel
df”'ﬂg 4 fc’j?!.';‘(:tmﬁ, recuperet p!‘ﬁﬁ?zz‘ﬂ-
“onem fuamy cum damnis Juis. Bt cum
“ntigar quod poft mortem anteceforis
ffffa jur ad aliguam ecelefiqm preefenta-
OF perfonam, affi;nata fuerit illa ad-
2if ;: ;:? P, ‘{if?’fé’}ﬂ a}z’f@.zzs‘ mulieris, vel
ot ii,?[ ;gt’m Anglicey et tenentes 17
b :ztgc- ‘_eue;ztes per legem _/jf;gg/;‘:e
ot /;’ffmt, ¢t verus hearts pof
ol {ffeﬁnodz tenentiunt per legem
wshay vel in doteiny impediatur pre-
fentare,
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fon of the plenarty; fo that the writ
be purchaled within fix months,
though he cannot recover his prefen-
tation within the fix months. And
lometimes when an agreement is
made between many claiming one
advowfon, and inrolled before the jul-
tices 1n the roll, or by fine, in this
form, that one {hmll prefent the firft
time, and at the next avoidance ano-
ther, and the third time another; and
o of many, in cafe there be many.
And when one hath prefented, and
had his prefentation, which he ought
to have according to the form of their
agrzement and fine, and at the next
avordance he to whom the f{econd
prefentation belongeth, is difturbed
by any that was party to the faid fine,
or by fome other in his ftead; it is
provided, that from henceforth they
that be fo difturbed fhall have no need
to fue a quare impedit, but thall re-
fort to the roll or fine; and if the
faid concord or agrcement be found
in the roll or fine, then the {heriff
fhall be commanded, that he give
knowledge unto the dilturber, that
he be ready 2t fome fhort day, con-
taining the {pace of fiftcen days, or
three wecks (as the place happeneth
to be near or far) for to thew if he
can alledge any thing, wherefore the
party that s difturbed ought not to
prefent: and if he come not, or per-
adventure doth come, and can alledge
notaing to bar the party of his pre-
fentation, by reafon of any deed made
or written {ince the fine was made
or inrolled, he fhall recover his pre-
fentation with his damages. And
where it chanceth that after the death
of the anceftor of him that prefented
his clerk unto a church, the fame ad-
vowion 1s afligned in dower to any
woiunin, or to tenant by the curtefie,
which do prefent, and after the dcatn
of fuch tenants the very heir is dif-
turbed to prefent when the church is
void, it 1s provided, that from hence-

forth
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[entare, cuin ecclefia vacaverit: provi-
fum efty quod de cetere fit in eleclizne
impeditiy, uiviom ¥ perquirere velit per
breve de quare impedit, vel ultime
prafentatisizs (25 ). Hoc etiam de
catery qofervetur de advocarionibus di-
miffis ad terminum Vite, Vel anRor Ui,

vel ad ﬁ’adzmz talliatun. Bt de cetero

in brevibus. ultime prafentaticnis, et
suare impedit adjudicenizy dampna,
wideliccty fi tempus femeftre tranfierit
dor impedinmienium alicujusy 11a qgitcd
- ] " . ] l'.__:_ » . 8
epifcapus eccicftanz conferat (28), et
perus patvonus ea vice prafentationen
Juam  amittal, a:judicentur dampna

(26) ad valorcin eccl fice (29} de dua-

bus annis. Et fi tempus femefire (27)
son tranfierit, [ed difrationetur pra-
Jentatio infra tempus prediclum, tyic
adjudicentur damra ad valoren mediz=
taiis ccclcfice per wnum ainnui. Yo/
smpeditar (30) nibil habeat, unde refii-
ere pofjit damnay 11 cafu quando epif-
copus confert ccclefie per L. pfum teritpo-
Y15y pUIIALUT PCT pr:ﬁsmm ducriin ai~
worum. Bt fi advecatio difraticnetur
snfra tempus fem flre, puniatur Lamen
impeditor fer piifonan dimidit anni.
7't de catero concedantur brevia de
capellts, preebendis, wicariis, hofpitali-
bus, abbatiisy piioratibus, ¢t aliis domi-
bus que [unt de advstationious alio-
FUNly QUE Privs concedi ion confueve-
runt (21). Bt cum per breve (32)
indicavit {33), mpeditur rector ali-
cujus ecclefieey ad petend” decimas (34.)
in wicina parochiay habeat patyonis
rotori fic impedit’ breve ad petenduin
advocationem  decimarum  petitaruin.
£t cum difrationatuin Juerit, procedat
toffnodutnt placiéian 71z curia chriffiani-
talisy quatenus difrationatu Juerit 1n
cuiia regis (33).  Gun adviocatio de-
Jeendat participibus, licet unus bis prec-
[eutcty et ifurpet fuper coharedent, nen
profier boc exclufus
Jfuit negiigens, Jed alias habeat turiuim
S prejentandt, cum acciderit (35).

Weltm. fecond.
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Cap. s,
forth' it fiizll be 11 the elelion of the
party difturbed, whether he will fuea
writ of quare impedit, or of darrein
prefentment. “The fame fhall be ob-
{erved 1n advowions demifed for term
of life, or years, or in fee-tail. And
from henceforth in writs- of quare
impedit and darrein prefentment, da-
mages fhall, be awarded, that is to
wit, if the.time of fix months pafs by
the difturbance of any, {fo that the
bifhop do confer to the church, and
the very patron lofeth his prefentation
for that time, damages fhall be
awarded for two years value of the
church. And if the fix months be
not pafled, but the prefentment be
deraigned within the faid time, then
damages fhall be awarded to the hall
year’s vatue of the church andifthe
diiturber have not wiereof he may
recompenic damages, in cafe where
the bithop conferreth by lapfe of time,
he f{hall be punifhed by two years
imprifonment: and if theadvowionbe
deraigned within the half year, yel
the difturber fhall be punifhed by
the imprifonment ofhalfa year, . And
from henceforth writs {hall be granted
for chapels, prebends, vicarages, hof-
pitals, abbeys, priories, and other
houfes which be of the advowfons of

‘other men, that have not been ufed to

be

granted before. And when the
parfonn of any church is diﬁu;‘btd [0
demand tythes in the next parifh by2
writ of Indicavit, the patron of the
parfon {o difturbed, fhall. have 2 writ
o demand the advowf{on of the tythes

being in demand 3 and when it is c¢-

raigned, then fhall the plca,paf:s n the
court chriftian, as far forth asit de-
ratgned.in the king’s court, When
an advowion defcendeth unto part d
crs, though one prefent twict f;‘“t
ufurpeth upon his coheir, yet he tniﬂ-?
was negligent. fhall not be clear)

barred, but another time

ch-

his turn to prefent when it falleth.
- ! , (e
(37 Rep: 6. 1 Rell, 157. 155, 157, ¥5%. 21I. 262, St. 7 Ann. c. 13, Raf’c.“ﬂw:{ Iggﬁﬁ?i-
‘2 Balit. 40, Bob, 240. Kel, 1. Fitz. Quare imp. 43. 67.37.¢2.96.69.105. 127 142,107 1. Cio
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207. Cro. Jac: 166. 6 Rep. 61. Fitz. Quare impedit. 19.48. 73. 6. 116. 16g. Fitz.
£ 5 Cri’;i}' 1072,_ 4., BETo. Plenarty, 1, 2. 7. 17, 1&14, 15. 16. Bro. Pretentat. 46. 8. 1 Inft.
anu[m R;p.,icm. 13 Ed. 4 3. Dyer,29. Fitz, Quare lmpedit, 7.49. 62. 1¢6. Fitz. Danein prefent,
344'5;,*%5 263, 479. Hob. 244. Fitz. Darrein prefent, x3. Regift. jud. 50, V.N.B, 25, 26. Cro.
-H 1. 162, Hob. 242. Fitz. Damage, 4. 9. 17. 29. 35. 93:. 106, Fitz-ﬁ_chgnre i'mp_edit, 240 45
D'e?‘ 135. 230+ 241. Kel. 57. 6 Rep. 48, 2 Roll, 132, 24 Ed. 3, 26. Iitz. Quare impedit, 4. 16.
8? :7- 30- 33. 70. 32, 124. I40. 1§87 1873, D:ﬂurbancc byﬂ Indlc;wit._ Regift, 35 31":'—]. 6. 173
ijro.ﬂDrnit, 2. 7 Rep. 2.5. 27. 35 H. 6. 6o, 33 H. 6. 9. 22 Ed. 4.8. Vitz. Quare impedity 1. 3. 7.
2, 20. 303 40 51 585 59¢ 04, 65, 69. 104. 143, 196. Hob, 238, 2 & 3 Ed. 6. c. 13.)

Ir
(1) Cum de adwocationibus ecclefiarum non fint nifi tria brevia origi-

wabia, v.%. breve de vecto, et dro de poffelfrone, feile wltimee preacfenta-
sionis ef quare impedit. | An aflife of darrein f:‘g/ﬁ’?zm:f’fzt no tman can
have, without alledging a prefentment in his own time. )

A writ of right of advow{on a purchafer cannot have,'wuhr:)ut Brit. c. 94, fol.
aﬂedging a pre'{'entatlon in his own tlme,_* bu}‘ a “gzmrr: zmpedzt a igg B:aél.li,q..
purchafer may.have, and alledge a prefentatlog_m--hup:, from whom 1;4 ::-41?; ?Etﬂs
he purchafed-the i:ame-; and to that end {aith Brlt_ton was the 1':4.:5'::5., S 3»
quare impedit provided for remedy of {uch p‘?rchafers, but the Glan lib: 6. ca.
quare impedrt 1s more ancient than the time of 1. ¥. as appeireth 17.1i. 13. cap.
by Glanvile. ‘ o 20, 21.

"In 8 E. 1.1t appeareth quod funt tria brevia de aducialiione plari- [ 357 ]
iﬁ.{*s'!z'{z, breve de 'CCl0 gieare z}ﬁﬁfdfi.‘, et sz.e‘f#mﬁ' pf‘cra’jéﬂtazz‘fa?zf; 5 but Tr.83 E. 1 Rot.
vot the originall writs of dower and ceflavit, &c. do lye of an ad- EG g“‘;‘}m Rf?gﬂ-
vowlon, and {o doth the judiciall writ of fire facias. - .,:(13 2;__ 40 10-

(2} L* bzrf:ﬁ:fe nfitalum fuerit 11 169120, guod cum aifgzﬁf.r JUS pree- Elﬂt;,li:;.t:. 17.
fentandi non babens prajintaverit ad aliguam eccleftam, cujus prefenta~ 7E.3.27. 43 E.
tus it admiflies, ipfe qui verus ¢ft patronus, per-unullum alivd breve recu- 315+ 14 E.2,
perare poruit adwvocaiionem fuam, qua per bireve de :r*fc‘Za.] For thefe Quare 1mp, 172.
words, adwocatio, prafentatio, eécclefia, &c. whereof they are See the firft part

. . ) of the Inffitutes, .
derived, and the feverall {forts of them fee the firft part of the gwa. 1o, 180.
Inftitutes, -

' ~ ' 134. 64.7, 644,
(3) Prefentaverit.] Bythe order of the common law, if one had 0645, 646, 647,

prefented to a church whereunto he had no right, and the bifthop 64-3._ .
had admitted and inftituted his clerk, this incumbent could not be ?)Eefh'ls' fo. 50.
removed for divers reafons. R ];an;: ri‘:’l::;"ant |
Firft, for that he came into the church by a judiciall aét from the al ealife 46. .
?lﬂlﬂp (who the law intended, feruratis- archivis, to do right) thz 6 E. 3. 38, 39.
incumbent could not be removed, neither by writ of right of ad~ S¢¢ the firlt part
vowfon, nor aflife of Jairein prefentment, NOr quare impedit, onely the Eéh% Igﬁ'mtes’
Patron thould recover his advow{on in a writ of right of advow{on, LA

which by the ufurpation was devefted from him. - }
SE‘CDHdlya that by the common law in evéry town and parifh there

Ought to be gerfona idonea, and this appeareth by the words of the

Wit of grare impedit, €5e. giod permittat prafeiatare idenea pevfon’, e,

And wh‘{:n the bithop had admitted him able, which implyed that

ﬂ(::n;z;ﬂsuz‘dg‘;fnﬁz perfona, then the law llaa_i his finall intez}tion, wiz. that

i fl_ rch 1muld be {ufficiently provided for, and then the church
35 1aid to be plewa et confilra.

I al - - . hy 1
Thirdly, that the incumbent having curem animarnm might the

more eff : : . 3
'1:,:? effe€tually and peaceably intend {fo great charge; the common Brad. li. 4. fo.
:.{&' Provided, that after inftitution he fhould not be. fubje@ to any 244- 35 E. 1.

2

Regift, F.N.B.
3 0.

100 - , . : ~. . are imp. .

" 1‘&'(08})0 removed at the fuit of any common perfon, without %rc;”;l’;’.‘d"fs?

; Y e : re . . 4m o Zo e d-1e

and PECL or age, coverture, impiifonment or non-fane memory, ;o E. . Com. .
without reg

ard of title, cither by defcent or purchafe, or of any” mon22. 6 E. 4.
you may (as often 1t-hath been) oblerve what in- 52+ 11 E. 3.
~ conveniences yareimp. 153,

cftate; wherein



!
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Cap. g

24 F. 7. 21, conveniences follow, when the right inftitution of the common lay
35 H. 6. 64. 1s not obferved.
Lib. 6. fol. . By this words prefeniaverit, it appeareth that no plenarty dot}

Bofwels cafla.

17 E. 3+ 64. b.

5o E. 3. 14. b,

defendant hath a writ to the bithop againit the termor or

[ 358 ]

93 H. 6. 13. Bol-

weis cafe ubl fun,

put the patron that hath title to preient, out of pofieflion, but onely
plenarty by prefentation; but plenarty by collation doth put him
that had right to collate out of pofietfion. | -

(4) Parijure et ratione jus prefentandi non babens.| If tenant for
veers, or gardein in chivalry bring a quare impedit, although the
gardein,
and his clerk 1s admitted, inftituted and induéted, notwithitan ing
the tenant of the free-hold of the advowion is not put out of
pofleflion. Note a diverfity. between a meer ufurpation, and him
that comes in by courle of law.

(5) Ad ecclefram.] This is intended of a church prefentative.

(6) Cujus prafentatus fit admiffus. Albeit that admiffus in his
proper fenfe 1is, when the bithop upon examination findeth him
able (that is) idonea perfona, yet here it is taken for inititution; for
hece 1s implyed ad candem eccleftam, and therefore of neceflity it muflt
be here taken for inftitution, and the rather, far that before initi.
tution the rightfull patron is not put out of pofleflion. And itis
to be obferved, that by the inftitution the church, as to all common
perfons, is plena et confulta as to the {piritualty, that is to {ay, the
cure of fouls: for when the bithop doth inftitate him, he {aith, i

fituo te ad tale bencficin, ct bhabere curam animarum, et qccipe curan

Y. Com.fo. 525, fuam cf meam s buat before induétion the parfon hath not the tempo-

Jib.e 4. fo. 79,
Digby’s cale,
13 Eliz. Dier.
Giles cafz, ib. g.
fol. 132,

Holts c¢afe.
Regift. 236, b,
¥ N.DB 246, m.
2 H.4. 17. 8 H.
4.20. 14.H. 06
2t. 1H. 7. 19.
10 H. 7. 135,
25 E. 3. cap. 3.

13 R. 2. cap. 1.

4 H. 4 ca 21.
¥.N.B.<6. L,
1.13. & 34. k.
21 E.z}.. 344
41 E. 3. 5. b.
22 . 6. 27.
10 E. 2. 8, g.

" ]i:l;l{f]]r Ef} 1.:-- 3'

Coram Rege
Carnehb, Tr.

<2 1. 1. Coram

Weee Rote 73,

.. advowfon by purchafe, and had never p

ralties belonging to his recCtory.

But the church is not full again{t the king before indudtion, be-
caufe in the kings cafe plenarty is to be intended of a full and
compleat plenarty, afwell to the temporalties as to the {piritualty.
Nota, prefent admiffions and inftitutions, &c.are the life of advow-
{ons: and therefore if patrens {ufpedt thit the regifler of the
bithop will be negligent in keeping of them, he may have a ¢
tiorari to the bilthop, to certifie them into the chancery.

And if there be an ufurpation upon the king by a compleat ple-
narty, the king cannot-preient to the church, before he hath removed
the incumbent by guare impedir, left contentions might grow 1n the
church between the feverall claimers of the benefice, to the difturb-
ance or hindrance of divine fervice, and this was by the common
law. '

But in that cafe the king is onely put out of poﬁ'efﬁon, as to the
bringing of an altion, but the inheritance of the advow.:fon 15 not
dovelted out of him : fee in the fourth part of the Inftitutes, Cap
Ircland: when aun * incumbent is made a bifhop, either in England
or Ireland, &c. who fhall prefent. |

(7) Quam per breve de relto. ]
the patron that had a fee fimple, and that he or fome of his aucei-
tors had prefented: but if the patron claimed the fec-fimple oftlg
refented, there he could
have no writ of right of advowfon, but before this ftatute hiadl“lj
the advowfon., And likewife if tenant in tail, or tenant for life lﬂ“
{uffered any ufurpation, they had been remedilefle by the commo
law, becaufe they could have no writ of rnght.. | 1 fuffe

If a bifhop, abbotor prior, &c. purchaie an advow{on, an ‘;N_
an u{urpation before they prefent, they and their fucceflors ar¢ icied
red for ever, unlefle by force of this act the ufurpation be avoi®=
I A guare imlalit. |

j‘]u:rt:ﬁ:}.fG



cap. §- Wef’cm. feconci. 3 5.3

Therefore in perufing over the feverall branches of this. ftatute,
it fhall appear what cafes be remedied by this act, and what remain
at the common law. N

Per quod heredes infra atatem exifientes per fraudem et negli-
gontiam cuffodum, beeredes e{fafn  frve majores ﬁ-z:ve ninores per negli-
gertiamy vel fraudem teneztium per legem Angliey vel mulierum te-
wentium in dotemsvel alio modo ad terminum vite, vel annorum, vel
per feodum talliatum multotiens exheeredationem patiebantur de ad-

vocaziozibus tllisyvel ad minus (quod eis melius fuit) ponebantur ad -
breve de reéto, et in cafu omnino exheeredat: fuerunt bucufq; e,

Here is the preamble containing. the mifchief, let us® therefore
perufe the words of the act.

(8) Statutum éf quod bujufmodi preefentationes.}] The preamble 44 E. 3. 21.lib.
extendeth onely to heirs in ward, per fraudem et negligentiam cufto- 1 fol. 33.

dum, &¢. and the words of the body of the alt are, guod bujufinodi g;’:" iﬁf: ;ii-ed

srafentationes, fuch prefentations; but thefe words are to be ex- Hujufnodi, fee
pounded, fuch prefentations that be in the {fame mifchief: and there- ca. 4. &circum«
fore this a& extends to heirs of advowfons, though they be out of fpeicagatis.
ward. -

(9) Re&is beeredibus.] This alt relieveth onely infants that have 35 H. 6. 64
advowfoens by defcent; for if an infant have an advowfon by
purchafe, he remaineth at the common law, and 1s not remedied by
this a&t.

And this being a law that fupprefleth wrong, and advanceth [ 359 ]
right, doth binde the king, though he be not named in the 35H.6. ubi{up.
alt. Lib, 21. fo. 72.

(10) Aut illis ad quos poft mortem aliquorum bujufmodi advocationes Mﬁgd' Colledge
reverti debent.] Nota [illis} boc eff illis haeredibus, to thofe heirs that cace ‘
have the reverfion of the advowfon by defcent; for the preamble P.com.sd.
faith, beredes etiam five majores, five nitnores, &c. And the perclofe of F'N‘_B' 31 Be
this branch is, gualem haberet ultimus anteceffor bujufmodi beredis, &c, Bro. tl' P’i??“;"
30 as this ftatute doth help the heir of him in the reverfion, and mentalegliieqo.
not the leflor himfelf, but the heir of him in the remainder is not
within the parview of this a&. h

(1v) Pof mortem aliguorum bujufmodi.] That 1s, of tenant by the
Eourtg{ie, tenant in dower, or otherwife for life, or for yeers, or 1in

€e tail.

(12) Pro termino annorwm.) Tenant for term of half a yeer, ora 34 H. 6. 3o«
yeer,and grantee of the next avoidance are within the purview and
Mmeaning of this act; tenant by ftatute merchant, or faple, or elegis, l
are within the purview of this ftatute. -

(13) f’elﬁadamJ‘ﬂf[z'az‘mz:.] Tenant in tail of 2 mannor, where- 8 E. 2. Quare
unto an advowf{on was appendant, and before this ftatute an ef- impedit, 167.
tranger ufurped, and then the ftatute of donis condit’ and this a& is 16 E- 3. ibid. 67
made, tenantin tail dyeth, and the mannor defcendeth to his iffue; |
yet the heir in tail hath no remedy, becaufe the advowfon was

¢vered by the ulurpation: and this.a& extendeth not to ufurpations’

before this act. . |

b ?&:f' !Hinant in tail fuffer an u!"l_lrpa_.tion ia.f’te; tl}is a&, and ijeth, 8 E. 2. ubi fupra,
this { ¢ thall have remedy by guare impedit within the purview of 46 A 4.

atute,
. - + (14). In
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16 E. 3. Quare
imp. 67. F.N.B,
31.b. Buiwols
cafc, ubi fupra,

2 15.3. 10, 11,

[ 360 ]

1 E.2. Quare
imp. 43. §K.3.
70. 43 E.3. 15,
"Thorp, £.N.B.
14.5 DBro. tit.
Preieniment al

ceghife 46,

Sce the fuft part
of the Inftituces,
feltiggq. F.NLD,
34. m. Br, Pre.
icntment al
egilfe 46.

See Marlbr, ca.
23,

Weﬁm.-fecond. Cap_ C,

(14) In prexima wacatione poff quam beres ad etatem pervcneyy,
Note, albeit the heir hath the advowf{on by delcent, vet if he {if
fereth an ufurpation, he hath no remedy by this branch, ungj
after he cometh of {ull age; this 1s to be intended when the hejr ;s
in ward, for {o this a& putteth the cafe: butif the heir be out of
ward, he may have his quare impea:z, or his ailife of dariein profin.
ment during his minority.

(15) Per breve de advocations poffefforinm.] This 1s by guare in.

pedit, or aflife of darrein prefentment.

(16) Qualem baleret ultimus anteceflor, &<.| "T'hen put cale, tha
one purchafcth an advowfon in fee, and dicin before any prefen.
tation made by him, and this cefcends to his heir within age, the
church becomes void; 3f the heir be in ward, the heir may have
his guart impedit at his full age, and if he be within age, and ou
of ward, he may have his guare impedit, and count of a pre.
{entation made by him of whom the purchafc was made: but he
ain have no writ of right of advowfon, becaufe his anceftor, or he
ncver prefented. ‘ :

Note it is not faid here, qualem habuit, but qualem haberet, as the
anceftor fhould have had if the church had become void 1n his time,
and his title to prefent had accrued unto him, for there the right, or
at leaft the poflibility of a&tion doth defcend. |

Cne feifed of an advowfon in fee, prefenteth to the church being
vold, and granteth the fame to A. for life, and after granteth the
reverfion to K. and his heirs; A. tenant for life {uffereth an.ufur-
pation to the church, the heir of K. having the right of thisad-
vowl{on by de{cent, fhall, after the death of A. thechurci becoming
void, profent, and yet K. could not have had a guare imfpedit » bug
if A. hLud dyed before the ufurpation, then might K. have had 2
giare i, 07t and, therefore his hewr f(hall hav_c at the next avoid-
ance tha: remedy which by poflibility he might have had; and
herewith agreeth theauthority of the book in 2 IS, 3. for there Tond
taketh this exception, but durit not demur. | |

(17) Vel actequam Jimifio fada frerit ad tcrminui wel ad feoas
taliiaton.] Tlereof {uilicient hath been faid before. P

(18) Hoc idem olfervciws de srecfontationibns fallis ad ecclofias :
hareditate uxorrz,] 1f a feme covert hath an advowion lz_y P..uf-
chafe, {he is not within the remedy of this aét, and that ror 0
reafons: _ '

Firlt, here itis {aid, boc idemobfervetzr; but an infant h:}mn g‘rfﬂr
advowfon by purchafe is not holpen by this adt, ez boc iden coferiti
in cafe of a fcme covert. _ Jeo-

Secondly, d¢ hewreditate wxcrmm, is here intended of an }Liw
fon by delcent; for this word bezreditas, {ee the firft part©
Inftitutes, fect. g. . _ 1 ufir-

(X9) Firis etiam religiofis, &c.] By this prefentation ?-L'n-nc{:‘iﬂ
pation in time of vacation, albeit the free-hold and mihclfif-ri i
in abeiance in gremio legis, yet the ulurper gaincth a.fcﬁ- ImP’m_
the advowfon: like as ifcne entcereth into Jands duning the 1]11
tion, and claim the fame as his inheritance, he gamctll ﬂl{ ‘? cc
tance by wrong; but yet as the dying feifed of lands ilﬂ tf:liccﬂ'ﬂ!‘:
during the vacation fhall not take away the entry of the vy i
no more fhall the ufurpation during the vacation tal‘edi{f_*he e
right of prefentation, when the church becomes void, and !
difturbed, he fhall have his grare impediz. (20) Nz

8
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(z0) Nec tamen ita large f:-zt.f;'z.?{gmz;r, e, file d.aﬁf;szfrf;:f_.] So
~ret regard the law hath to J-udgemems, as this aét prqvldeth,
chat by any gernerall words of this act they fhall not be avoided by
procence Of feint defences quia judicia in curia regis reddiia pro v s-
cirale accipinnturs et judicia funt tanguam juris dicla. ‘

(21 st j',:frz’ff:}:z In curid regis reh;’.{z’;'z‘;::.] Here 1s one of the
mavimes of the common law,

« Fudicia iz caria regls reddita non adnibilentur, fed flent in fuo
vebare, quonique pev ervorivs, aut attindam adnnllentur.

« Nitbil tam conveniens eff naluralé & quilatiy, unumquodss dﬁ[wi
oo ligamine, quo ligatum eff.

«« [nterclt veipub. ves judicatas non refcindi.

(22) £r de cetero una forma placit’ in brewid® ultimee prafent’ et
gaare impedit inter guflic’ obfervetur, quoad boc, quod fi pars rea exci-
siaf ae plenttudine ecclefice per fuam propriam prajentaticize, non propter
e plenitnding, remaneat logucla, dimmodo brewe tnfra tempus femeffre
By the common law (as hath been {aid) plenarty before
the writ of guare impedit brought was a good plea, but plenarty
hanging the writ was no barre at the common law; but now by
this {tatute, plenarty 1s no piea ma grare impedit, or darrein prefent-
ment, unlefle 1t be by the {fpace of {ix moncths before the guare
‘mpedit breughts for if the rightfull patron bring his attion
within the fix moneths, it 1s maintainable by this ftatute, which
thort purview doth remedy many mifchiefs at the common law.

‘." '?,'P-:'.’J":,'f Y.

But thisaé doth not bind the king, for plenarty by the {pace of

fix moneths 1s no barre againft him, but he may have his guare im-
p:ait when he will, for aullum tempus occurrit regi.

But fome have taken a diverfity, when the king cliimeta the
advowfon in his owne ri oht 7z jure coronee, and when he claimeth it
uithe rightof a fubje@; for then he fhall not be in better cafe then
the fubjett was: as where the king was intitled to preicnt in the
right ot 2 ward, and one did ulurp, and the church was full by the
fpace of fix moneths, and it was adjudged within twelve yeares after
the making of this act, that the king by this plenartv was barred
::::f‘ his guare impedir. But {fince that time the law hath been other-
w2ie taken,

Plenarty by fix moneths againft the queenis a good plea, albeit
he cliime the advow{on by the kings indowment.

And yet in all cafes plenarty by f{ix moneths is no plea in a
fiare tmpedit. 1f an advowfon be aliened in mortmain, and the
chiurch become void, and 2 ftranger ufurp, and his clerke is 1n by
ﬁ\ moneths, yetr the immediate lord fhall have a guare bupedit
within the ycare, for the ftatute of 7 lu. 1. de religiofis, giveth
him a yeare, and the immediate lord halfc a yeare atter, &c. and
for that caufe alfo no defcent of lands in the meane time fhall take
dway his entry.,

(23) dufra tempus Someftre.] Q. infra jfex menfes.  And becaule this

;-‘-‘}mnputatmn doth concerne the church, it is great reafon that it
)

. o 1 y
thllCnL-InGﬂ do beft know; and therefore the computation {hall be

gauc."'l.ccordi“g to the kalender for one halfe year, and not ac-
“nting 28 daies to the moneth, and fo was it refolved in the court

of : : :
~cominon pleas, semps B, 2. and zeaps Ho 8. as in the faid cafe it
“phedreth,

Ante

all be made according to the computation oi the church, which

Brit. fo, 234.

e

[ 361 ]

Mich. 24 E, 1.
rot. 143. in ban-
co. 3 H. 6. tit,
coron. imil,

13 E, 3. 2.

8 L.3.38. 41E.
3.132.25Lk,3.
54. 4 B. 34 14
13 E. 7 2.
24 E. 3. 70

Libe 6.f. 61,620
Catefb:es cafe.
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Bra@.li.4.f0.  Ante concilium Lateranenfe nullum currebat tempus contra prafentans;,
247. Du. 5 but the bifhop was to provide one to ferve the cure in the meaye
gfttrhfzp gi :::.-14- time, and the patron might prefent whe-;n he would. Britton fo,
pralat. negl. 3. 2235. a. calleth it the councell of Lyons in France, for the counce]]
& a.de conc’”  of Lateran in Rome. Thib councell of Lateran was holden unde;
preeb. ca. 5. &c.  pope Alexander' the third, anno domini 1179. 25 H. 2. But gy
;3:13;1 ?en;:;t.r O§n:: lapfe is not according to the times and perfons exprefled in the
tus. Mich. 7, E. CANONS; for they do give foure mqneths to a lay_patron, and fix
1.in banco 105. moneths to an ecclefiafticall, &c. neither hath therein the king any
Stafford. prior ~ fupreme title by them to conferre by lapfe. And by the councell,
de Lauda. zempus femeftre is to be accounted per dies, et non per menfes anni: and
o therefore we hold, that the time and title to prefent by lapfe, is per
Mich. 5. E.1.rot. Jegem Anglie, occafioned and eftablifhed it may be by reafon of the
100.inbanco  faid genecrall councell.  See lib. 6. fol. 62. in Catelbyes cafe.
}F‘ ’EZT”;? Dm'E ~ * In the reigne of Ed. 3. the clergy pretended that lapfe fhould
.. Par;*’r_ ;718: incurre againft the king, whereupon it was thus refolved and pub-
The councell . lifhed, Rex ad agnitionem weritatis, et ad tollendum dubitatisnis ferupu-
bound not the  Jum, quam quidem prarogativarum et jurium eovone fuce, ntfcii hare-
prerogative of  Jicuntur, omn® patr’ woluit notitie, quid ab exordio najcente ecclefia in
the king. Anglia. Reges Anglie ad omnia ecclefiaflica beneficia qualitercunqué
wacantia, ad eorum collationem, {5 c. [pelantia, quandocung; placeret eis,
Jure fup regio prefentarunt, 8c. fuique prafentals, & e. admilft fuerunty
ETc. nen obffantibus aliguibus curriculis temporum, feu * conflitutionibus
de prefentationibus bujufmodi infra certic tempus fact® in contrariun
: edit’ (¢,
N 4 e m,  Butfee the Regifter, rex wgnerabili in Chriffo patri R. epifip
&c.eft fecundum London, £ c. Luia fecundum legem ef confuetudinent regnz nofiri Anglia,
Jegem & confue- o /copi, fen alii diocefani ecclefras, few alia bentficia de quorumcungue
tudinem An- patronatn exiftunt, infra diocefariam Jfuam vacantia per lapfum temporis

liz. Palch. g E. /¢ Laii ”
i in banco rc?t. ante fex menfes a tempore wvacalions earundem tran/allas conferve non

58, Southe’ the debent, Je, _ .
Bifhop of Can- And albeit if the lapfe were eftablifhed by anthority of {ome att

terburies cafe per of yarliament now (as many others be in like cafes) not extant,

tempus femeftre, . : “ " L e :
19 B o Ef;v '®yet the writ may {erve fecundum legem et confueruainens Anglic,8s O

$42. Regift. fo, bookes doe warrant. “ . L '
9. nota. 1t 'was well and gracionfly done of king James, in his genera
[ 362 ] pardon at his parliament holden iz annzo z1. of his reigne, he par-
doned all titles and aétions of guare impedit, as his majefty had or

might, by reafon of laps incurre above three yeares then paft. A

% Concilium
Lateran.

-

nccefiary branch to be contained in every generall pardon} FG;
we have known an imcumbent turned out of his beneﬁceﬁattetl:g i :
atu

yeares quiet pofleflion, by pretence of a laps upon the
21 H. 8. ca. 13. yet after {fo long pofieflion ampia pr4
Jolenniter effe acla. = ' -

fumi debent

. . . rifil
22 E. 3.9. 30E. (24) Ei cum aliguando inter plures clamantes adwvocationt? ﬂ/z; é]
3. QUAre unp. 49. geclefier pax fuerit formata inter partes quod unis primo pregfentet; KO

: ] ar-
43 = 3-35- T'his clanfe extendeth as well to ftrangers of bloudy as 10 COF

FNeB.36.c oners that are privie in bloud, and if one of the P amﬁs 0;3:;1;
heires, or any ﬁra'nger ufurp in the turne’ of at}O_therr tbee P hat
wronged is not driven to his guare imped:ts for {o 1t m?y aI:d yet

the guare impedit, or aflife of darren f?':._‘/ézztmmt may faiie, Yore be

he may have remedy by this branch of she act, for albeitt o fitits

a plenarty by fix moneths, yet the party may have‘aﬁgon and

upon the roll or fine, and thercin receves the Pwﬁ'n‘fa

damages, . (35) £



- — -— -

A BT R P T T e e = - o

USSR B YRR ST R T T

) T 7 }.q ‘ L ‘ "
Caps 5. Weltin. iecond. 262
- - ) .5
(25) Et cum contingat, Se. utrum perquirere velit brewe de quare
impedit, vel ultimee pregfentationis.] Upon this branch two conclufions F.N.E. 1. .7,

are to be Obf‘ﬂl'l’ﬁ.‘d. . Glanv. |, 13é Cae
1. Firfl, that the heire 1n reverfion is provided for in this cafe, ;90 B;'-’-*‘&-lé*b- 4--
-nd not the leflor himfelfe, for heie it is {21d, werxs bares. 40, 24 c

. . \ - cor Brit. ca. 62. fol,
2. That albeit tenant by the curtefie, tenant in dower, tenant for za4.

life or tenant in taile predented laft, yet the heire, to whoin the re- Fictiib. 5 c 11,
verfion falleth in pofieflion, fhall have by this branch an aflife of 2°© '+ 3 Darw.
derren prefentment, albeit the heire o his anceftér did not imme. PFeien® 13:
diately prefent befoie: . ‘

Et de cactero in brevibus wliime prafertationis, et quare im-
pedity adjudicentur damna, viz. fi temjpus femcfire tranfievit per
impedimenti . alicujusy  ita  quod epifcopus eccicfiam conterat,
etverus patronus ea vice prefentationem fuam amittat, adjudicen- .
r damnay cd valerem ecclefie de duobus annis. L

(26) Adjudicentur damna.] Before the makirg of this a&, the Lib.s.f. 58, 5g:
plamtife in a guare impedit récovered no damages, left any profit the Specct’s cafe.
patron fhould take fhould favour of fimony, which the common law &10: 6.7 49.51.
did fo deteft: and (his is the canfe that tie king in a guare impedit ©, g
recovercth no damages, becaunfe he could recover none by the com- i;ipeé.%;. N
mon law, and the king is not within the purview of #his aét, for the TempsE 1.ibids
caules thewed in Bolwelscafe. = 181. 3H. £.da-

And forafinuch as no damages were in a guare impedst at the com- T#8 17:34H.6.

. g , T ¥18E.1 co-
mon law, and this act after the ftatute of Gloccfter giveth damages > o

only, the plaintife fhall recover no cofls. ::?ltgzllattii: }:r!(;!:“
In a guare smpedit againft a prior patron, and incumbent, the prior nent. fol. 2.

plead in barre, and the incumbent plead the fame plea, whereupon M€ dominum
Ulues are joyned, the prior dyeth, the iflue is found for the incumbent, _ 5.0, &{Zx;ﬁ:;ﬂ
he Thall not recover damages by this a&, for he cannot have a writ e o

‘ . - pro cuftod.
to the bifhop. and he conunued in pefleflion. - hofpit. South.

(27) O7 tempus femeftre.] 1f upon the foundation of a chauntery 27 1. 6. 1.

the com'poﬁtion be, that if the patron pr&feht-por within a moneth, 9 H. 6.30. 32.

the ordinary fhall collate in a'guare impedit brought for this chagn- 33 E- 4 3.

ery, 1t the moneth be paft, the ptainuf> fhall. recover damagés °.

| 1f0r two yeares within the cquity of this ftatute, for that the patron 1

I this cafe lofeth the prefentation, although the words of the [ 363 1

latute be Ler tempus fémefive. and this 1s per tempus menfis tantum. -

1 (28) Ira qirod eprjcopus ceclefiam conferat, Sc.] Here couferar isto 1t 8. 4 So.lib.
e tﬂl{&fl for legitime conferal - * 9. fo.26. Strat.
Albeie the bithop hath not collated, yvet if he hath jus ceofZrendi, mercelia.

1 Lt . : ths S
¢ pluintife fhall, if he will, recover couble damages within the 43 L. 3.1
Meaning of th's a&. | ‘

. B;lt;.lbeit the fix moneths be. paft, {fo as the bifhop hath a juft title 8 E. 35. quare
ﬁfcpai I?.]t by lapfe, yct it the church doth remaine void, the plain., ’mPEd'?ﬁ 36 E.
1$ perill may pray a writ to the bifiop: but then he fhall 375 273

Lot recover doub - .18 13 E.3/en-
- 1ble damages but for halfe 2are cnlys/ N gnefd A ‘
ﬂ‘mt cale he (gl o alfe a yeare owly; becaule in guest ag. 10 H.

os eloQon recover his prefentation, {o as it 1s in the plain- 4.40. 13E.4. 3.
have de 'on 10 that cafe, either to lofe his prefentation, and Dyer 3. El. 15,

LU{)I& dan] ¥ 1 r = . i - 7 .Ell 24-11
damages. ages; or to -have his prefentation, and. fingle 7~
The plotue e s B ‘ .
“.herm%‘l“{f“f% \0 & quare-impedit after appearance was pon-{it, 27E.3. damages
f iny, 'mi N the court awarded a writ to the bifhop for the defend- 106,
a2 wre b iy - .ol
L s Wit to the fherife to enquire when the church became .

Sr- |
Lo JORE  void,

-
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Braét. lib. 4. fol.
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Wefltm. {econd.

vold, the yearly value thereof, and whether the church were fu]), &
the fherifte returned the time of the voidance, the yearly value,ané
that the bithop had collated by lapfe, whereby it appeared Fenpa
Jemeftre was patt before the writ could be ferved, yet fecing the
Judgement was given within the {ix moneths, he could recover the
damages but for halfe a yeare. |

And 1t1s to be obferved, that albeit the bifhop doth collate, yeq
if his incumbent be remeved by judgement within the fix monets,
or after, thc plaintife fhall recover the damages but for halfe »
yeare, tor the words of this branch are, et weris patronus ca i
pr.ﬂz'_/é';zfan'wmm ﬁmm araitéat, {0 as 1f he lofe not his prefentatiun, the
collation of the bithop 1s not materiall.

(29) 4d valoren: ceclegfie.] This fhall be accounted according to
the very true value, as the {fame may be letten.

(30) Lt /fzempeditor, &c.] No damages by this alt are to be re-
covercd bur again(t him that is zmpedizer, a difturber.

In a quare imped:t againtt thc patron and incumbent, the plain-
tife recovers the advowlon pof jemefre tempus, and becaufe the in-
cumbent was impeditor, for that he had counterpleaded the title of
the plaintife, therefore he recovered the value for two yeares as
well againft the incumbent as the patron.

(31) £t de ceactero concedantur brevia de capellis, prabend:s, vica-
riisy hofpitalibus, ablatiis, prioratibus, et aliis domibus guee funt de ad-
vocationibus  aliorume, quc prius concedi non con neverunt.) Ecclefa,
capcller. When the queftion was, whether 1t were ccclefra, aut capell:
fertineirs ad inatricem ecelefrane, the iilue was, whetherit had daptifferiur:
et Jepuelturane : {or 1f 1t had the adminiftration of facraments and
{cpulture, it was in law judged a church, Trin. 20. E, 1. i1 bane
Rot. 177. in quare imped. Ric’ de Smithes cafe. Mich, 21.E. 1.
buinco Rot. 1. Hertf. Prior de Elies cafe. Hill. 8 E. 1. iz banw,
Roger de Bigod, & Counte de Norff. cafe, Hill. 8 E. 2. coran:
rege Cornno. pro capella fanfii Berione. A capella werit capellanic
Rot. Cart. 26, Nov. an. 28 H. 3. in cart’ fat’> Will. Oxon’ epifeope
et capellan’ ut patet, Mich, 32. B. 1. coram rege Gloc’ capellania Sand:
Ojwaldi, prioratus San&i Ofavaldi de Gloc® quee eff de libera capiliame
weflra. N

It appeareth here, and by 6 E. 3. that before this aét writs dud
not lye de capellis, praebendis,{Sc. and yet 1t i1s adjudged 1n 14 H. 3
which was Jong before this ftatute, that'a guare impedit did lye ot
chappell, and it was refolved in parliament, Hill. 19 H. 3. Qusd
nulla afifa wliime prefentationi s capiatur de * ecclefiis prabendatus, v
e pralondis : but now this at hath made it cleare, and the wri
.ﬂlﬂ.” be «d fc’?ﬁﬂﬁam, E..'fc‘. ,

[fa patron of a chappell prefent unto it by the name of a church
and the clerke be inftituted and induéted thereunto, &ec. it hath loi
the name of a chappell, _

' (32) DBrevia.] That is, writs of right of advowfon, guare i7
pectit, and aflife of darsern prefentment, which in this 2t had beer
named before.

Cap. 5.

* » " - ’ - » - ’.!;;

E't cum per breve de indicavit empeditur rector alicuyus ecdg/if_;

ad petendum decimas in vicina darochia, habeat patronus recio’
Sic impediti breve ad petendam advocationem decimarum per-

tarum. Lt cum dijratiznatum fuerity procedat p offriodhr® f;ﬁ;
! (!



Cap- §- Wefltm. {econd.

Spon in curia chriffianitatis, quatenus difrationatum fuerit in
curia 1egis, |

(33) Indicavit.] Hex:eby, .anc} by‘ the Regiiter, :1_nd F. N. B. 1t
appt::n‘cth where the writ (_:)f indicavit doth lye, and 1t properly ap-
pertaineth to another treatife.

But this is an ancient writ by the common law of England,
e forme whereof appeareth in Glanvile, and other ancient
autors.

(34) * Ad petendum decimas,’| By the common law, 1f the incum-
ben. of one patron demanded tithes againit the incumbent of ano-
the: patron, the writ of /xdicawiz did lye, for rhat the right of the
natronaze fhould come in gqueltion, for by the pretenwation of the
patron, his incumbent 1s to have the tithes, which are the profits of
the church; and in a writ of right of advow{on tue patron fhall al-
ledge the efplees 11 his incumbent 1in taking of the great and {fmail
tithes: and therefore 1f the right of tithes came in quefiion, that con-
cened the right of advow{on, the writ of fudicawes did lyc, and this
appeareth by e writ 1t felfc.

But for fubrration of tithes againft an inkabitant within the
parifh of the rector claiming from one patrou, where the right of
the advowfon of the tithes never come in queftion, the court chrif-
tian hatn jurhidiction.

The miichiefe before this ftatute was, that {feeing the right of
tithes cottld not be tried between the two perfons after the indicavit
eranted, the perfon prohibited was without remedie for tryall of the
nghtof tithes; and therefore this act doth give the patron, whofe
cierke 15 prombited, a writ of right e advocatione decimarum, the
forrie of wiich writ appeareth in the Regiiter, and if the right be
tuved for the demandant, the caufe fhall be remaunded into the
cour: chrifiian.

_ But what 17 the patron hath but an eftzte In taile, or an cftate for
Life, &c. {o s he cannot have this writ of right of advow.on, what
remedy fhall be had for tryall of the right of tithes in this cafe?
[t {feemeth that by conftruétion of this ftatute, the defendant 1n
the indicawi appearing apon the attachment {hall plead to the right
of the tithes in the lings court, or otherwife he fhall be without
ll'CmEdﬁf. And tins {fandeth well with the words of the writ of
idicavity anzg,  Vibis probibemus, ne placituin illud teneatis, dence
alfiufum fueritin curia noftra, ad quem #lorwm pertineat e ecclefiee
advocatio, €5 .

?y this branch it aj.peareth, that the value of the tithes at the
Mmasing of this a&t was not materiall; for of whatfoever value they
were of, the rivht of tithes could not be determined in court chrif-
tan; but by the ftatute of arize’ clerd, can. 2. the tithes muft amount
’?{{1 fourth part of thie value of the churcir 1in that cufe, or cther-
Wie the writ of iudicawit doth not lye, but the king may have a
Wit of a leffer pare, for Le is not bound by that act.

mil/;z:};y this act a writ of iudicavil wasﬁmainf:a_inable ante !{t’fm

” 2, that * 15, when the party hath libelled in court chriftian,

gﬂd the adverfe party hath an{wered thereunto, but this 1s remedied
Y the f}atute of conjan iim Jevfalis.

gié:fim ofz'm;’ii-a-f:.-:{ n:uit be brought by the patron b‘eforr: {entence

deourt cnntlian, as it appeareth by the words of the writ;

Il e 2 for
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Regift. 35, 36.

Glanvile, lib, 4.,
ca. 13. Bradt. 1i.
5. tol. 402. b,
Liate. fo. 260.
31 H. 6. 14.b.
Mich.2 E. 1.1n
banco rot. g2,
Leic” indicavit
de 4. part.

¥4 E. 3.27.
7E.3.42. 31 H.
6. 14. 38 H.6,
20,21, 12 E. 4o
13. 2 H.7. 12,

I%rﬂ&- !E- 5- 4(32-
Brit. fol. 53.°
238 E, 3. g7.

4 E. 3.27.
31 H. 6. 14-
1% H. 6. 20,21,

Sce Art. clerl ¢ca.
2 g E.z.

Dract. hi. g.

453: 4{"‘3'

23 H. 6. 20.
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Welltm. fecond.

for itis buta fuperfe’ donec, e, ne placitum illud tencatis, dom dif-
cuffurn fuerit, &e. and this a&t faith, procedat pofimcdum placiryy,
curie chriffianitarrs, which could notbe after fertence.

4nd albeir this ftatute doth give the writ of right of advowfoy
of tithes, yet a writ may be brought de decimis et oblaticnibus.
ovlations be /n confimili cafu.

This writ of /24 cavit 15 againft the canonicall fan&ion, and yet
hath been ever obeyed; for all forraine fanctions or canonc ayaing
the Jaw or culiome of the reaime are of no force, and binde not
here, as elfewhere hath been fpoke morve at large.

T'he writ of /adicav:t {hall not mention that the tithes, &c. i
fuit amountto a {ourth part of the church, but it fhall be pleaded by
the other party to have a confultation.

it an abbot be parfon in-parfonee ot the church of D. and ano.
ther oL «t s parfon 1in-parfonee of the church of E. {o as theve be
{(in  re&tof the appropriations) but two parfons, yet for thateach
party 15 both patron and incumbent, an indicawvit Iveth between
them.

€35) Cum advocatio difcendat pavticipibus, licet unus bis prejentes,
et 2f wpet fuper ccheredem, non propter bic exclufus fit ille in toto qui

Cap. 7.

for

‘91 Juit negligens, fed alias hateat turnum fuum prafontands, cum acciierit.]

By the common law, if an advowion defcended to divers copar-
ceners, 1if they cannot agree to prefent, the eldeft fifter fhall have
the £rft turne, and the {fecond the fecond turne, ef fic de cateri,
every one in turne according to feniority: and this priviledge cx-
rends not onely to their heires, but to the feverall afhgnces of every
coparcener, whether he hath the cftate of them by conveyance, or
by act in law, as tenant by the curtefie, hee fhall have the fame
priviledge by prefenting in turne as the fifters had: therefors aib:it
the coparcencrs do make compofition to prefent by turne, this
being no more then the law doth apyoint, exprcfio corum que tacit
funs wibil cperatei: thevefore they remaine coparceners of the
advowion, and the inheritance of the advowi{on 1s not divided, and
notwithftanding this compolition they may joyne in a guare imnpeait,
if any eftranger ufurp in the turne of any of them: and the fole
prefentation out of her turne did not put her fifter out of pofleflion
1n refpeét of the privity of eftate, no more then if one coparcener
taketh the whele profits.  Ifone joyntenant prefent alone, this doth
not put the other out of pofleflion, in refpeét of the unity of the tite,
but the ordinary might have rcfufed his prefentee, as he might
the prefentee of one tenant in common, in refpect of {ome varying
opinions in old bookes: therefore this aét doth declare the law, as
here 1w appeareth.

"T'his ]aw doth extend to ufurpations by one coparctner upor
another; as well before partition, as after.

ﬁi"-
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(‘U M quis peiur tenementum verfus
O alinmy ct wmplacitatus vecaverit
~Lavariantum, et warrantus dedicad
carrantiamy ét dii pendeat placitum
Snfei foaentom et warraiztum, cum ad
yhinreit convineatur, quod vocatus ad
cearrantuint WArrantizare tentur per
{74 o contfe halleinus wfitatam, non
autea alia peena mmflilia vocata,
ccarrantiam  dedieity nifi tamen

AL

- [ ]
I'I"i.l

| w

/7
7
Jusd warrantizarety et effet 1n miferi-
Crdidy qria prius non wWArrantizavit,
cus ! duram fuit vetents, quia multo-
ticns por collzfionem inter terentom ot
crrantung magnas Juftinuit dilationes.
Propter gre-d dominus rex ftaturt, guod
ut tencns ainitteret tenementuin peli-
fum, Ji vacallot ad warrantun, et war-
raatias fe paffet devolvere de warvan-
b:a: eodemn modo amittat warrantus fi
warrantiam dedicat (1), et convinca-
tar quod warrantizare debeat.  Et fi
dquifitie peadeat  inter  tenentcir et
wWarrantin, et petens petat per breve
W facicndum venive juratum, conceda-

N f'flj {3:{,‘. (2).

66

{econd..

&

‘N? HEN any demandeth Iland
againit another, and the party

that 1s impleaded vouchetn to war-
ranty, and the warrantor denteth his
warranty,and the plea hangeth long be-
tween the tenant and the warrantor;
and at length, when it is tried, that
the vouchee is bound to warranty:
by the law and cuftomn: of the realm
hitherto ufed there was nonc other
punifhment afligned for the vouchez
that denieth his warranty, but only
that he fhould warrantize, and fhould
be amerced, becaufe he did nor war-
rant before, which was prejudicial
unto the demandant, becaule he fuf-
fcred oftentimes great delays by col-
lufion between the tenzint and the
warrantor. W herctore. our lord the
kinz hath ordained, that like as the
tenant {hould leefe the land being in
demand, in cafe where hc vouched,
and the vouchee could difcharge him-
felf of the warranty, in the fame wife
fhall the warrantor lecfc in cafe where
he denteth his warranty, and itbe tried
againft him that he is bounden to
warranty. And if an inqueit be de-
pending between the teant and the
warrantor, and the demandant will
require a writ to caule the jury (o
come, it fhall be granted him.

(45 Ed. 3. &6 Raft, 352. 637, &c.)

1T vevacation de ervor
cording as it is here reci
’H_'E['I‘Hllt}'
Paald w
Uy was ma

.7

v

<

:.1gre:‘:m§:nr: betwween the temant and
-tcof this fatute was made.

pi.ﬂf’tijj'
- :*'r,'.’{,’}jf‘r””
f

Eej

Sibeit the Mayror faith of this a&, L'efarute dv garrastics acff
wfve jefgue a dioit ley, vet the tenant, ac-
ted 1n the preamble of this adt, after the
tryed, could have no other judgement, but that the vouchee
arrant the land, accordine to the voucher of the tenant, but
ny times in great delay of the demandant by collufion

the vouchce, for remedy

qued dominus rex fatuit quod Sficut tenens amitierct
Y, ,P“ itum, [t vocallet ad warraitum, et warrantus fe
ST SRLOTere de warrantia, eodem mado Gini#tat wWIrranius,

fr

"y
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i warrautiam dedicat,

({6‘55{?:!

Lib. 6. cap. 23.

Weftm. {econd.

Cap. 7,

et convincatur quod warrantiugr

Vnich Fleta rendreth in thefe words:

S¢ 75 g al auarranticm tenetur avarranrtizare Jalio contradiser,
provifian i, quod fion: exens amitterel reiemention, f2 vocajiet ad avar.
il OF Quarrantus je pofjet develvere de wwarrawntic, codenr nc)
qiittcl quaprantis quariaitizare Aedrcer s, fi conVincater quod vur -

lizare coleat.
Mich. 16 E.voan
banco rot. 44
Rog, de Dowa
brayoceafe. g Lz,
Voucher 24 9.

- -u
Parisc.oo 1ok,

3. 6. blincons
ciafte Juiter nlac’
HE 1 -~ -

.l‘:\-.j:i_ ‘?J:rn {jln'-}.'
6 F. 1e 35 4o

(1) S avairentiom dedizat.]
wihere the vouchee denieth the deed, or other caufe of the warrante,
and thereupon iflue is talkeen, and found againit the vouchee: und
where the vouchee enterethinto the warranty, and demands of the
tenant what he hath to bind him to warranty, and the tencat
fheweth {peciall mmatter to bind him to warranty, and the vouche:
demurrcth in law upon the lien, this 1s within the remedy of tis
aci; for the™words fublequent be, f7 convincatur quod «arran:izan

"T'his 1s not to be underftond onely

detear, which the vouchece is in this cafe; and this adt burs
nmade to oufl delayes, which are odious 1n law, 1s to be 1nterpretad

favourably.

fimilitude, w:z.

quarrantus fe poffet devolvere de avarrantia.

And it1s to be obferved, that here is ficxt, which is an adveib of
Sicut tenens amitteret, fi vocaffet ad wwarrantun, i

Under which words

are included, if the vouchee can devolve him of the warranty by
demurrer, or any iffue whatfoever, codem modo (faith this act) emitta:
cvarrantus, & e. which forrificth the former expofition that hath been
made; and to de fhort, wherefoever the judgement at the common

law fhouid have becn againft the vouchee upon faife

plea, or de-

murrer, &c. grod awarrantizare!, all thefe cafes are within the pro-

vifion of this act.

(E) iy, ﬁ I'iff!r%!fﬂ pma’faf Juter fencnlom et auarrantuni, et plcls

ettt breve ad fad’ wewmre juratim, coicedalur el. |

[Here 1s fuither

remedy given for the demandants cxpedition, that he may {ue
out the wezire fac’ for the tryall of any iflue between the tenant

and vouchec.

Thefe things are neceflary

to bz knowne; for at this day

vouchers arc mof{t commonly ufed for delay.

C AP.

{;’ USTODI (1) de ceetero conce-

dat .r breve de  wdmonfuratisne
dotis. iveepov feliao cinfte ic [1 fidle et
b collifioncin feguatr (2., orfus mu-
li v ene toneitem 1 dotenry “recindatur
beres cum ad @tat: n tervenerit ad
dvieny admerfuraitdain, fecund:m qriod
per legem fAnglie frut admenfuranda.
Bt tam i iflo brewviy guam 1n brevi de
admefuratione pajlurae, celerior quam
privs de ecters fit preceffus (3)y ita

q120d

V1il.

A Wit of admeafurement of dower
{hall be from henceforth grantcd
to a guardian; netther {hall the herr
when he cometh to fuli age,_be bar-
red by the fuit of {fuch a gua{dlﬁﬂa tha
fueth arainft the tenant 10 dO“’;f
fLigncdly, and by collufion, but that ;
may adineaiure the dower afteli? Tof
oucht to be admeafured by the lat h
England. And as well in this Wit

: . . al-
as in a writ of admeafurement Oftﬂ (e,
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guad cunt perventum fu.ef*it afl magnan
g{f/]ricf'z‘iafzmz, dentur diesy, infra quos
Jin comit. teneantur (4)y ad quos pub-
jica flat proclamatios quod defendens
eniat ad diem in brevi contentumn
qucrenti refponfurus. Ad quem diemn
i generity procedat placitum inter eos,
ot fi non venerity et proclamatio [ipra~
difta modo per vicecomitem tefiificata
ﬁ-:grff, pf‘afﬁ'dmm' per dc_‘f altam cd ad-
wenfurationem faciendam.

Vide Mich. 10 E. 1. In banco rot. 105. Northt, Palc, 13 E. 1,

Ovileurs cafe,

2)74)

Defore this aét, if the heire within age, before the garden in
clivairy enter into the land, had afligned dower to the wite more
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ture, more fpeedy procels {hall be
awarded than hath been ufed hithertos
{o that when it 1s come unto the great
diftrefs, days fhall be given, within
which two counties may be holden,
at the which open proclamation fhall
be made, thac the defendant {hall come
in at tne day contained in the writ, to
anfwer to the plaintift 3 at whien day,
if hc come in, the plea fhall pals be-
tween thems; and if he do not come,
and the proclamation be tethined by
the theriff in manner abovefald, upon
his default they fhall make admeafure-
meat,

in banco rot. 15. Laurence de

(Fitz. Admeafur. 3, 4, 5.9, 10. ¥3. 17. 7 Ed. 4. 22. 18 Ed. 3+ 30. Regift. 171.

Brit. cap. 1173,
fol. 1631

tucn fac oughtto have, the garden hud been without remedy: for
no writ of admeafurement of dower being a reall aétion lay {or the
cirden at the common law implyed by e cazero.

(1) Coppdey Garden 7z droit or in fait fhall have this writ by
Liits acy, 1if the aﬂlqnement of dower be made in hiis owne time; but
: -;1. - - - - [ -i ’ r -
i tee amgnment be made by ti:e heire in time of garden 72 aio/s,

7 R, 2. tit. at.
meafurement 4.

F.IN.D. 149. Qv

and after the earden iz droit ailigneth his intereft over, the aflignce

!l

iiinot have a writof admealurement, for that the garden iz droit
l*fd buta chole in aftion; but if the aflignement had been made 1n
the im2 ot the garden 7% faif, he fhould have had a writ of ad-

Medivrement of dower by this a&.

- i
Lut tais 1s to Lo underitood (though the ftatute be generall) when
the heire witlhin zcc afligneth dower, as 1s aforefaid, or when dower

15 1o
dower then he ougit,
anes{

it betore, becanie the

out of w
are, |
he cannot.

_lf the garden
Yeire
dower,
* And {o if the
h1s_ helre {hall have

mtich as he waonld.
Fie kip
and lands

0 afligneth more dower than he ought, and the
dyeth, his heire fhall have a writ of admeafurement of

heire within age afligne dower, and dyeth,
cing tonantin & the hike writ; but if tne ancefter of tull age,
heirs ih-ﬂi ! in ec-ﬁtnp_le, afhgneth dower morc then he ought, his

b hever avoul it, becaufe he had full power to afligne as
g 1s intituled by falfe office to the wardfhip of the body
of the heire of J. S. being within age, dower is affigned
Ee 4

oned 1n the right of the heire, or the garden afligneth more
the heire after his full age fhall have a writ of
turement of dewer by the common law, and he cannot have
interclt of the garden (which he may give
“Way) enduveth untill that time; but if the heire within age be
ard, and aflieneth more dower then He ought within
¢ may have an admealurement of dower within ace, for enter

[ 365 |
Glanv.ii. 6. ca.
13. Braét. L. 2.
fo, g3. iib. 4.
314,315. Flets
ll.5.€.22.8.33.
Brit. fo. 2673.
Mirror,c.5.§ 3.
7E.4.22.D,

2 E.2. admea-
fure 13. 7 R. 2,
ibide 4. 21 H 7,
43-

* Drit.c. 113,
fo. 263. b. 6 i1
3. admeafur. 3.
7 R 2. tit. ad«
mealur. 4. ¢
Countee de

Devons cafe,
(O
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to the wife more then fhe ought, the garden in chivalry traverferh
the oflice, and avoideth 1t, this garden thall by this aét have a wyit
of almeafurement of dower of the aflignment made by the '
having but a defrafible title to the wardthip.

Jy the iike reafor, 1f tenant by knight-{ervice dyeth, his heirc
within acze an eilranger abate, and endoweth the wife of more then
fhe .ought, the garden feifeth the ward, he {hall by this a& havea
writ of admeafuremcent of dower: and {o if J. S. {eifed of lands in
fee iaketh wite, and is diffeifed and dyeth, the diffefor afligneth
more 1n dower than the ought, the heir entreth into the refidue,
lie (hall have a wilt of admeafurcment by the common law, and
this well agreeth with the words of the writ, @iz, Quod C, quez

king,

Juit wxer pradif B. plus babet in dotem de lib ro tenimenio, guod fuit

prezdict B guundam viri fui in N, quam babere debety et ad ipfam per-
Linet badcndam. | J |

And alb:it the words of the writ be in the prefent time, plus habe:
in dotean, E5¢. yet 1t1s to be taken, that the had more in value at the
time of the afignment of dower; for if by her indufiry and policie
it be made of greater value afterward, no writ of admeafurement
lyeth for this improvement. |

(2) Nee per feZam cuffodis fi i per collufionenm fequatur, &c.]
Heicby is remedy given to the heire at his full age, it the ga.den
profecute feintly, or by collufion againft the wile, {o as the heire
{hall not be barred in his writ of admeaiurement againit the tenant

1 dower.

The heire fhall not be driven to fhew the manner cf the feint
pleading, but to alledge the {fame generally,

T'he tenant in a precipe doth plead, that an eftranger hath reco-
vered againft him by verdi& in an afiife, the pl_aintif’:.:_agamﬁ this
verdict cannpt generally averre, that this was by covin, but muft
fhew {fume {peciall matter.

(3) Lt tam in iffo brevi, quam in breve de-admenfuratione paffurcs

L eclercer g ram prins de caetere jiat procffas.] Witercas by the common

law tie orocuffe in both thefe writs were {ummouns, attacl}menf;,
and diflvcfie 1nfintte, by this adt a more {pcedy proceding 1s
l)i't‘iiflilf:d. | ‘ *

e
)

Caere is great affinity between thefe two writs, as h;reby 1t EIP}
pexrcth: amongft others there 1s one diffeience, that in a writ of
admeafurement of dower the demandant fhall ricover damages, 11.:
the tona.at appeare hot-the firft day, and yeeld (o admeafurement
for the iflues in the meane time: but in admecalurement of paiture
no damag s thdl be recovered at all. o _ -
Mo e thall be fuid of the procefle, and procecding in this writ O
admranacment of dower in the cxpofition of *th::: ncxt? CIIRE)EC;s
onzly te remember by the way what the Mirror faith, Lejraus ;f
cimey uremeni eff ;-.;Pprm_,-ﬂb!g ;i p!;; ors puints quail as, prm'fflh'iff””? {;
oty /ffm;e mﬁfmfy"m*cﬁz;;:.t, ct _/:z.«*r/f?zzge /bfz! féw:/;éla.r per meﬁ ‘
e, ‘ . o
(1) Ita qd’ cum perwentii fuerit ad magni difiricirontdil, a’:;.-mir‘osz’-:r
injra quos Guo comitarns fewcantur, fc.) By reaion of Lh{ilec.:{i,. f"c;
cunt porpentum fuerrt od wmagnam difivic? the very WL m.. H}L: .f;'?';:'
thall containe, e znrering in ducbus plenis rwﬂfmrfé:fs I1is pi ff i
clavias s fal’y guod pradict” A. que furt uxor 1. wenial coram pre)

_ IR
- o~ . B A - . f{f‘;f!:i"
Jujictariis aa refpsndendun, e, fi voluerit, et ad f{f{?ﬁﬁ’-‘f’ﬁf?”‘{ )
S pro plaribus defaltis. |

Ang

L
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And vet I find, that after the grand diftrefle returned; the plain- 4 E. 3. admeas
tife prayed a proclamation, and there 1t is taken, that he had not .-f“"' 12.

furcefled his time, but 1t was granted.

see more of admeafurement of dower in the next chapter fol-

lowing.

C A P.

UM per placitum motum per breve
de admenf uratione paflure, pafiura

fuerit admenfurata aliguando coram
juflic’y aliqguande 1n com’ coram vice-

o’y muliotiens contiugity quod poff
bujufmrodi  admenfurat’ - allam, tterum

sonit illey qui primo fuperoneravit paf- .

turanyy pluria animalia quam ad 1pfum
pertiizet habend’y nec fuper hoc bucuf=
oue provifum fuiffer (1) remedium :

Fatatum ¢fty qusd de fecunda [uperone-

ratioine flat vemediutn conquevent: fub
bac forma, quod conguerens habeat
breve de judicioy fi coram juftic’ ad-
menfurata  fusrit paffura (2) quod
vie' i prafentia paviium pramonita-
i (fi intereffe wvoinerint) inquirat
de fecundy fuperoneratione. Duaz fi
nventa fuerity mandetur juflic’ fub
fgio wic’y et figillis juratorum, et
jufte’ adjudicent conguevinti dam:ia,
et ponant tn extraclis walorem anina-.
lum quee uperoncrat’ pof admenfura-
bonen faclam pgj.'ftfr 137 paftura, wltra

N -
quad debuit, er extracias liberent baro-

mbus de feaccarioy ut inde r. [pondeant
doaiing 1e3i.  8iin com’ faéta fuerid
admenfuratio, tunc ad inflantiam que-
rens exeat breve de cancellaria (3)
Guod vic’ (nguirat Juper bujufmod: fu-
Pereacrat’y et de aueriis pofitisin paftu-
an uitra debitum nrumcrum, vel de
ireta dom’ vegi ad feaccar® [uuin re-
ﬂ:-ﬂ::ﬁ*rat. It ne wig’ fraudem faciat
i regi(§) 1iifto cafu, coicordaium
E/f: e b amma bujnfin’. brevia de Sfe-
Yol fuperonerart’ (4.), quie exeunt de
U arvotulentury et in fme ann?
S s o fdor
<& canceliariiy, ut wvideant thefau-

| Fius

V1il.

VVHEREAS by a plea moved.

upon a writ of adinealurement
of palture, the patture wasfometimead-
meafured before the juitices, fometime

before the fheriff in the county, and it

chanced manytimes, atter fuch admea-
furement made, the pafture tobe over-
charged again by him that hrit did it,
with more bealts than he ought to
keep, whereupon no remedy hath been
yet provided; it is ordained, that upon
the fecond overcharge, the plaintiff
{hall have remedy in this manners
if the admeafurement were before the
juftices, the plaintift [hall have a writ
judicial, that the fheriff in prefence of
the parties being fummoned (if they
will come) fhall inquire upon the {e-
cond overcharge; which 1f it be
found, it thall be returned before the
juftices, under the feals of the {neriffy
and the f{cals of the jurors; and the
jultices fhall award tae plaintfl da<
mages, and fhall put in the excoreats
the value of the bealts wnich were
put into the pafture after fuch admea-
{urement more than he ought, and
fhall deliver the extreats unto the ba-
rons of the exchequer, whereof they
{hall anfwer unto the king. 1f {fuch
admeafurement were made In the

county, then, at the requeft of.the

plaint:ff, a writ fhall-go out of the
chancery, that the {herift ihall inquire

of fuch oveércharge; and for the

beafts put in the pafture above the
due number, or for the valuc of them,
he fhall anfwer to the king at the ex-
chequer:  And left thetherift might
defraud the king in this cale, 1t 1s
I agreed,
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rius ot barones de fraccar’ gualiter agreed, that all fuch writs de oy,
wic’ refpondeat de exitibus bujufmodi  fuperoneratione, that pats out of g
brevium. FEodemm mods irrotulentur chancery, fhall be inrolled, and ¢,
brevia de redifjeifina, et mittantur ad  year’s end the tranferipts fhelf

Jeaccarium in fine anitte {cnt into the cexchequer under tz;

chancellor’s {eal, that the treafurer gy
barons of the exchequer may fee hyy
the theritt doth anlwer of the ifi,
of fuch writs.  In the fame wifs vy
of rcdifleifin fhall be 1nvolled )
{znt into the exchequer at the yery
end.

-'-'-

Yy
< o

Glanv. 1. 12.c. 12. Bra&. 1l 4. fo. 229, Brit. fo. 138, Fiet. Iib. 4. cap. 230 Mirracap, . §;

Ratl. 22. Repit, x57.

1 #3)

o F. ze 22, Tt is to be obferved, that the writs of admeafurement of paliue
F.N.B. 225 he and of dower are vicountell, and are not returnable, and the pariis
L 145 e g may thereupon plead before the fherifte 1n the county.

<1 E. 5. 10. B th thele pleas may be removed out of the county court by g

at the fuit of the plaintife, without fhewing caufe in the writ, but
the fuit of the defendant he onght to fhew caufe.

- 3702 ] Now where this ftatute faith, aliguando coram jufiicioriis, thaty
when the plea is removed before the juftices, there upon pleadrny,
or confeflion before them after admeafurement made and retume,

Regitt. judic. fo. judgement fhall be given by the juftices; but if the plea be

56. be & 0. 3. removed, the admeafurement fhall be enqguired of, and made bl

the theriffe, and {o be thefe words (aliquandoin comit’ coram ictn)
to be underiiond.

Vel judic. Sce the judiciall writ of admeafurement of pafturc granted byu

ubi fupra. covrt of common pleas for making of admeafurement, wiich i
1s returnable before the jultices.

Anno rt H. 5. (1) Nec fuper boc hucufque provifumn fuiffer.] Yet 1 hav:& feens

inachivisturis record 1n 11 Fl. 3. where a writ de fecunda fuperoneration: V&

Landon. eranted.

(2) Statutwmn ¢/}, quod de fecunda fupcroneratione fiat remedium G

gucreats fub has furma, quod conquerens pabeat breve de judrao, J# ot

Regift, 137 Re- jufiiciariis admenfirata fuerit pajiura.} "The eflelt of which JUdlw.ﬂ]
gitt. jud.c. 36, “ywrit js, that the fherife in the prefence of the parties, if they b

E!i Ifi' ”t_' . be prefent, being warned, fhall enquire by a jury of the fecoﬁif
S E. A _,E vor durcharze, and what cattell fecondly furcharged, and the valve I?I
DB fol =, them, which if it be found, and returned under the feale of Mt

ficrfe, and the {eales of the jurors, the juftices fhall adjudy
damages 1o the pary, and the cateell which furcharged after e
admeafuremment made ihall be forfeited to the king, and the valued
chem fhall be eftreated iato the exchequer, that thereot the kg
mayv be anitwered. R

(3) &0 i cond fall fuerit  admenfuiaiio, tunc ad 'HE/?{"""'!"T"

- i . ; j ) dir
ENGCAR S WS S JUFenils excr breze de fftc‘?fﬁ’”ﬂ?‘fﬂ-] Which writ }fOll may e
tac Regifter. wit

“Comnpe E. €, a0 (1) De fecunda foperonerationc.] And herc 1t is to be l;]“[: l.I'H_’
mealuveracnt  that a writ de feanda fuperonsratione lyeth not againit any ttﬂtheﬂ
r 1R Al - .
15. 10530 50 chnroeth after a former admeafurement, but onely again] Jarht
7L.4.23. acainft whom the woit was bronght, and which were partic®™:
2 F1. 6. 26. dgans Hh MR LR e Bhh ¢ charg?

L N R BT
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 chareed with {urcharge in the writ; for all the commoners, as well

[thofe which furcharged not, as thofe which furcharged, are to be

iR

dmeafared 3 and therefore 1t appeareth not who furcharged, but
onely they that are charged tlerewith, and {o found: hereupon

5t fl'oweth, that a Writ de fzcunda fuperoneratione lyeth not agaynt
aay but againft them that were n:med, and thereof convicted in the
Gritw it for be ciano: be chareed with a {fecond, that was not cul-
n.hle of the firft: and there.ore noae but fuch as were named in
& . . - . .
the former writ fhall forfeit their cattell, &c. or yeeld damages.
- , - ™ “ - -
(¢, £t ne vicecomes Sraudem fac’ demino regi.] Here 1s provifion
‘made to prevent the fraud of fherifes, left by their fraud they fhould

prevent the king of his duty.

| CAP.

E UM capitales domint diftringunt
L feodum fuzm pro confuetudinibus
!et fervitus (1) fibt debitis,y et medius
(it (2) qui tenentem acquictare de-
beat (3), cum non jaceat in ore tenern-
tis, poftquam diflvictionem replegia-
verily dediceve demanda capitalis do-
mini fuly qui advocat in curia regis
uflain diftrictionem fieri fuper tenentem
Juny viz. fuper nedizom’: multi per hu-
; jufmods diftriétiones hucufque
L 371 ] gravat: extiterunt, per Dic
J quod medius (licet haberet
per quod diffringi poffet) magnas fecit
E;:df;’af:anes anrequam ad curiam ‘ve}?erft
fad refpondendum hujyfinodi tenentibus
Sfuis ad breve de medio : per hoc etiam
7100 durizs fuit in cafu quando medius
kil habuit, in cafu ctiam cum tenens
dparatus offet facere capitali domino Jer-

QLitia et confuetudines exaltas, ct capl-
§rais deminus fervitia, et confuet. [ibt
; d‘fb"fcfi‘ renuebat percipere per manum
RISy quam per manum proximi te-
g1enlls fur (4, et Sic amiferunt hujuf-
modl teyentes 17 dominico proficuum ter-
8 fuarum aligruands ad tempus,
“‘,"‘?fﬂ??sza_ foto tempore fuoy, nec fuit
89 aliquod remudium in boc cafe
}?:T;ff;z.f‘ (??‘df}{(?ﬁz?{f eft et provifum
8 /.. i ér;z remedium in j:vgﬂerzz_m, ﬁ:b
R y (;qu‘zaff q;;am cito bH_:;Zc_'/}H?:th
. i nico, habens medium -
; Yt et capitalem dominum, dif-
Fringitur,

IX.

‘N? HEN chief lords diftrain in

their fee for cuftoms and fer-
vices to them due, and there is a mean
which ought to acquit the tenant,
fithence it lieth not in the mouth of
the tenant, after that he hath replevied
the diltrefs, to deny the demand of
the chief lord, which avoweth in the
king’s court, that the diftrefs is law-
fully taken upon his tenant, which is
upon the mean; and many have been
herctofore fore grieved by fuch dil-
trefles, 1n {fo much as the mean (not
withitanding that he hath whereby he
may be diftrained) doth make long
delays before he will come into the
court to aniwer for his tenant unto
the writ of mean; and further, the
cafe was moft hard when the mean
had nothing: in cafe alfo when the
tenant was ready to do his fervices and
cuftoms unto his lord, and the chief
lord would refufe to take fuch fervices
and cuftoms by the hands of any other
than of his next tenant, and fo {uch
tenants in demean loft fomewhiles the
profits of their lands for a time, and
fomewhiles for their whole timme, and
hitherto no remedy hath been provided
in this cafe; a rcmedy is provided
and ordained hereafter in this form,
that {o foon as {uch tenant in demean
(having a mean between him and the

chief lord) is diftrained, incontinent
| the
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fvingitur, flatim perquirat fibt temens
breve de medio. Et fi medins habens
ferran: in eodem comitaty (6) a’{ﬁ'wgrzt
zfq; aamagnam diftvictonem (§ ), detiur
querenti i1 bievi fuo de magna diflrill’
talis dicsy ante cujus adventum duo co~
putatus tencaniury et preecipiatur Vice-
cont’s qited diffringat medinm per mag-
nam difiviflionem, prout in bicv: con-
binctuire  Et athiloininns vicecames in
duotus  plenis  ecomitaiithus  folemniter
proclamare faciat, quod hujufmodi me-
dius vental ad diein i brevi contento,
refponfurus tenents fuo.  Ad quent diem
[t venerity precedat placitum inter eos
msdo conjunéio. Bt fi non wenerit bu-
FJefmeds medizsy amittat fervitipm te-
neniis [ty et d 1nodo non refpondear (7)
¢1 tenens in aliquoy fed (omiffo ille me-
dio) refpondeat capitali deinino de eifdem
Jerwitiis et confuetudinibus, qua prius
facere devuit predictus medins.  Nec
habeat capitalis dominus poteftatem dif-
tringende tencntis in dominico, dum
preeaislus teiens offerat ¢1 fervitia de-
bita ¢t confucta (3).
dominus exegerit plus qutam medius ez
Jacere deberet, hateat tenens in hoc cafi
exceptionen: vevfus dominum quam ha-
beret medius (Q). Oi were medius
nibil habuerit in poteflate regis {10),

pimloniinus  per quirat tenens bireve
fuuinde inedio ed vicecomitem illius comi -
tatus 1n quo diffringitur.
CONICS TNAR .{Z{:m;’z;‘, quod medius nihil
habet unde poiefl fuinmoneri, #nihilomi-
728 fe gzmtrr} breve de attachiamento.

Lt 1 vicecomes mandaverity, quod nibil
bhabet  per quod  poteff  attachiari,

nihilominis fequatur breve

{ 372 ] de magna diflrifiioncy et
- jiat preciamatio in  forma
preediéta, Sz vero mncdins non habeat

tervam 2 comitatu in quo fit diftrictio,
/E.{Z babeat terram in atio comitatu {11)
tunc cxeat sreve originale ad [ummo-

nendum medinm ad vicecomilem illius
comitatus in g0 Jit difiriciio.  Et cum
feflificatum fuerit per illum vicecomi-
dciny quod pabil habet i1 comitatu fuo,

ENCAL
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the tenant fliall purchafe his writ of
mcan. Andif the mean, having lang
i1 the {fame county, abfent himf: If
until the great d1{hcﬁ, awarded, the
plaintift fhall have {uch day given hin
in his writ of great dﬁhefs, afore the
coming whereof two counties may
be lmlden, and the Jfhenff fhall be
commanded to diftrain the mean by
the oreat dlﬁl‘EfS,hl{‘“ as 1t 1S contained
in the writ, and neverthelefs the {lic-
riff in two full counties fhall caufe to
be proclaimed {folemuly, that the
mean do come at a day contained in
the writ, to anf{iver his tenant: at
which d"l}f, if he come, the plea fhall
pafs between them after the common
ufage; and if he do not come, then
{fuch meine fhall loie the fervices of
his tenant, and from thenceforth the
tenant fhall not anf{wer him in any
thing; but the fame mean bewg ex-
cluded, he thall anfwer unto the chiet
lord for fuch fervices and cuftoms as
before he ought to have done to the
{ame mean; nelther {thall the chief
lord have power to diftrain, fo long
as the aforefaid tenant doth offcr him
the fervices and cuftoms due. And
if the chief lord exat more than the
mean ought to do, the tenant in {uch
cafe {hall have {uch exceptions as the
mean fhould. And if the mean have
nothing within the king’s domimnon;
the tcn.mt {hall nwerthelefs purchale
his writ of mean to the {henft of the
{fame fhire wherecin he’'is diftrained.
And if the feriff return, that he hath
nothing whereby he may be fum-
moned, then fhall the tenant fllﬁ his
Wwrit of attachment. JAndif the {he-
riff return, that he hath’ nothing to be
attached hy he fhall nevezthele:s fue
his writ-of great diftrefs, and pIOC]‘l-
mation frnll be made in form ﬂbﬂ"e&
f;ud And if the mean have 120 lan
n the {hire where the diftr ofs is taken,
but hath land in fome other {hire, theﬁ
a writ original fhall fluc to fummo

16
the mean unto the theriff of the {;1?1“6
6 | 2
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opoat bireve de judicio ad [ummonend’
nedivm ad vicecomitem 1llins comitatus
i g0 nﬁ‘,ﬁmz‘r‘mz _]‘i'{zzrzf‘ g0 _/J.czbm‘
e’y et flat feéla an 1lly. comitatu,
gunfyy perveniatur ad magnam dif-
tridionemy ¢t proclamartonem, ficut
dium eft [upra de medio  habente
terram 17 eodem  comitatu  in qio
fi aftrifiio.  Et ?szz'/oﬂ:fi;zm fiat
')f'ﬁ?a in conitatn 1n guo mf:»*i{ ;J:.’?.tf?.ﬂ'z‘
'(;;fcfff dicinnt f/f ﬁ:praﬂ {Ze medio nibil
hoicute | quoufqs . perileniatur ad mag-
san ciftridtionein et proclamationent,
it fiz pai? proclamaiionem 1 utroque co-
iy factam edjudicetur wmedias de
fozds et fervitio Jue (12). Et cum
aliquendn contingaty quod tenens in do-
miaico feoffatus eft ad temendum. de
medio per minus fervttium, quam medius
Jucere devuit capitali domino, cum pof?
bupafina i proclamationem  attornatus
Jit teveis capitali demino, medio cmiffa,
uecefie habet tenens refporndere capitali
wuiiita de farvitiis et conf. quee medius
e prous fa ere debuit, et poftquam me-
dins wen-vit in curiam, et cognoverit
quii acquictase debet tenentem fuuin,
vl adjudicetur ad acquietandum, 2 pof?
byufuoi cognitionem aut Judicium
queremon:a pe.veniat, quod medius noe.
Glquielat terentem (17), -tunc exeat
breve de fudicio, guod vicecomes A1 flrin-
Satmedrum Gd acquietandum teneitemy et
ad effendun coram jufticiariis ad cer-
bum diem, ad a_?ﬁe}sdendzfm quare prius.
‘m non acquietavit,  Et cuin per dif-
Ticlionem venerit, audiatur querens.

L

1) - : . .
f;ﬁu;z.nau acquzetavit, [atisfuciat de
“Amnisy ¢ per judicium recedat (14)

Wefltm.

i fi querens fve:’g'ﬁc:mw: poterit, quoa
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{hire.- where the diftrefs is taken, and
when 1t 1s returned by the tfhenff
that he hath nothiny in his fhire, a
writ judicial {fhall iflue to fumd#non
the mean unto the therify of the fame
ihire, in which 1t fhall be teftified
that he hath land, and fuit {fhall be
made in the fame {hire until they have
pailed unto the great diftrefs and pro-
clamation, as above i1s faid in the
mecan having land in the tame fhire in
which the difirefs 1s taken. And
neverthelefs {uit {hail be made in the
fame {hire where he hath nothing, as
above is faid of the mean that hath
nothing, until the procefs come to the
great diftrefs and proclamation; and -

- and forafter proclamation made in both

counties, the mean fhall be fore-judg-
ed of his fee and {ervice. And where -
it happeneth fomeétimes, that the te-
nant in demean 1s infeoffed to hold by
lefs {fervice than the mean ought to
do unto the chief lord, when after
fuch proclamation the tenant hath at-
torned to the chief lord, and the mean
being excluded; the tenant muft of
heceﬂity anfwer unte the ciicf lord
for all {uch fervices and cuftoms as
the mean was wont to do to him.
And after that the mean is come into
the court, and hath confefled that he
ought to acquit his tenant, or be com-
peiled by judgement to acquit, if atter
fuch confefiion or judzement it is
complained that the mean doth not
acquit his tenant, then fhall iflue a
writ judicial, that the (hertl {hall dif-
train the mean to acquit the tenant,
and to be at a certain day before the

lgns guietus de fuo medioy et attorne- jufticers, for to thew why he hath not

r caitali domiiso,
Qiflrictionen: won vererity exeatr breve
de aliq diftrictisne, et fiat proclamatio,
"}t P’-ﬁf}w{m tefiificatum fuerit, Proce-
‘; ﬂ}f ur ad ) udicium, ficut Superius dictum
f]”;HmE: ﬁzerzdzer}z_f.*/z’, suod ey hoc Sta-
bfibﬁ'aﬁf?iﬁ i{dﬂf{zzmzzr tenentes, quisn
dent ;affcz?mfm: (1\5),_ f2 de tene-
wntis fuzg zh{pZﬁcztmmr, fuper medios

- Juos,

£t fi ad primam

acquitted him before; and whenthey
have proceeded unto the great dif-

trefs, the plaintiff-{hall be heard; and

if the plaintiff can prove that he hath
not acquitted him; he fhall yicld da-
mages, and by award of the court the
tenant fhall go quit from the mean.
and {hall attorn unto the chief lord,
And if he cemeé not at the firft, difs
- trefs, -

i
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Sfuss, et eorun haeredes, fecundum quod
prius babuerint, nec ctiam excluduntur
tenentes (16), quin fequi pofjunt vVer-
Sfues medies fuos, Jecundum confuctudinen
Hrius wfiratan, i viderint quod proceffus
coram plus valeat * per antiquam con-
Jfuctudinem, quam fer iflud flatutum.
Et feiendum ¢ft, qued per ifhed flatutum
snon providetur remedinon quibufcuique
smediis, fed folummado incafie cum SJituitus
yedins (17) tantum inter dominum
diflringentem €t lenentem, et in cafu
guands medius ille eft plenc atatis
(18, ¢t in cofitquando tenens, fie pree-
gudicio aiteiins (19) quam medizy atior-
nare fe poteft capitali dominey, quod
dictum oft pro mulieribus tenentibus in
doten, et tenentibus per legem Anglicyvel
aliter ad terminum vitae, vel per feodum
talliatuni, quibus tro aliguibus caufis
wondum eff provifum  remedivm: fed
( Des dante) alias providebitur.

trefs, a writ fhall go forth to diftrai,
him again, and proclamation f'1.] he
made, and as {oon as 1t is rewned,
they ihiall _pl'ocacd in judgen g as
before is faide  And :tis ts be under.
ftanden, that by this flatute tenants
are not excluded, but they fhall i ..ve
a warranty of the muans and thejr
heirs, if they be impleaded of their
lands, as they have had before; nor
the tenants {hall be excluded, but that
they may fue againit their means, as
they ufed heretofore, if they fee that
their procefs may be more available
by the old cuftom, than by this {tatute,
And it is to wit, that by this fratute
no remedy is provided to any means,
but only in cafe where there is but
one oncly mean between the lord
that diftraineth and the tenant; and
in cafe where that mean is of full age,
and in cafe where the tenant may
attorn unto the chief lord without
prejudice of any other than cf the
mean, which is {poken for womei
tenants in dower, and tenants by the
courtefie, or otherwife for term of
life, or in fee-tail, unto whom for
certain caufes remedy is not yet pro-

vided, but (God willing ) there {hall
be at another time.

(R”giq- 160. Fitz. R’Iﬂrﬂ{‘, I- 3. 7. 11, 12. 1§, 16, I7. 19, 20, 21, 24 56_ 53_ Fit}‘;: Prociamats
sc. 2. 1 Inft 105, a. Fitz, Meine, 3. 18. 47. 57. 00, 67. ~o. Fitz. Meine, 1. 53. F;tz. AvOwIy;
}.i.";_f:l_ 165- }_?113- I‘V{IE{HE: ES, '29- PitZl P[DCCiS, 153. }*itz' h;ltlnc} T-Ql 24. 38- 59. Gu. TD' ‘.:1!:‘

MNiefue, 02.25. 35- 79 Rt 433, &c.)
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3. One mifchiefe here firft mentioned before the making of t]ni;
ftatute was, the great delayes which were ufed in the wriso

melne, in which the procefle at the common law was fummonds

~rrachment, and difirefle infinite; and ycet the tenant in |
the meine was prefently diftrained by the Jlord paramount, Wiie

e hieE ar oth b o . v 1 £ this act: for rem
mitciiief appearetii by tie preambdie O 1s &

defaule of
icht
edv

- - . . .. Of.
whereof a more {peedy proceeding 1s glven by this aét ina wilt

N J‘."'\
.Il.lei;;Ei

oL ‘ : ithin t
Another mifchicfe was, when the mefne had nothing withi

he

[ ] r an
{fame county; for therc the temant was without remedys

though the mefne had {ufficient in another county,

the common

. . 1s ¢1ven
Jaw cxtended not thereunto, in both which cales remedy 15 &

by thisadl.

- .o — . nft bee
4 E. 1. 42 (1) Pro cenfuetudinions et fervitiis, &c.] The diftrefle m

‘. h“:- - :H . e
F.NJ3. 137. 3 taken for the cuftomes or fervices which the meine by r

afon of

N + 3 1 'h1 1V1Ce o &
his tenure ought to doe to the lord, within ¥ hich, fute {¢ hundred

4.

b
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undred is comprehended, but not {ute reall, that is, by refiancie
either to hundred, leet, or tourne, for that is not by reafon of his
eUT.

]But if the tenant be diftrained for the relicfe of the mefne, or
t: reafonable zide, albeit they are rather improvements of fer-
vices then fervices, yet the tenant fhall have a writ of me{ne, becaufe
thev grow by reafon of the tenure. .

2) Et medius fi¢.] 1f there be Al lord, B. meine, C. mefne, D.
enant por availe, A. the lord paramount difirein D. for fervices,
irc. he bringeth a writ of mefue againft C. and recovercth damages
againt him, wherenpon C. the mefne may have a writ of mefne
ccatoft B. but if B, plead wicat diflvein de jon defaile, (he {peciall
qatter mult be fhewed, and not to take the generall iflue, and fo
every mefne fhall have his writ again{t his mefae.

(1) Qui tencutem acquietare debeat.] ‘There be two kinds of

ﬁ

acquitals ; one exprefle, and the other implyed: exprefie, three
manner of wales:

Firfl, by finec or deed, either at the creation of the tenure,
or after: fecondly, by acknowledgement of acquittall: thirdly, by
prefeription.

{mplyed, five manner of waies:

Firft, by owelty of {ervices; fecondly, by tenure in frankal-
moigne; thirdly, in frankmarriage; fourthly, by homage auncef-
well; and fifthly, 1in dower.

(4) Lz cafiecticin cum tcuens paratus ejjet facere capitali demino fer-
e el corjuctudines exaclas, et capilalis demiinus fervitia et confue~
dingi fiol debitas renuebat percipere per smanum alterius, guam per
woii prexin? texentis fuiy &c} by the common law the lord para-
mount might have refufed his fervices by the = hands of the tenant
dr averls, or by the hands of tenant for life, where the reverfion
vas over, becaude the mefune or he in reverfion was his very tenant
nprivity, for the which remedy is given by this oct,

) Uygue ad magnam diftrictioncm.] "Chis muft be underltood of
1writ of inefne returnablé into the court of common pleas, and not
of s writ of mefne that is vicountell, nnd not returnabie.

And although a writ of mefne be depending between the tenant

:‘P% the mefne, yet the lord paramount may proceed, &c. for he
bl ot tarry till the matter be tried in the writ of mefne.
) lu‘i 1t ::,p?em:el’th by Flet::a_, S;, ;;-.rez:/s'z;.: Jit f.'lt.’f?‘ﬁ.flfz'.!: ipfun tenentemn
Srkeltie de fervitils, quod capitalis dominws ab eo exigit, tunc fecundum
"L:'I‘f:"::t’.“Er’.»'.!ﬂ‘;;'J‘f{/.;c‘é’?"{.-'r".?.!ff?f:f?' teirent? por Oreve,s vix. guod mj:z'mﬁ.r dominis
vy and there the writ in that cafe appeareth.

(’J) Ly ST micdius habers terram in eoden comitatu, &c.] Here 1§
12;53:3 dul more {peedy proceeding in the writ of mefne, if the

“¢ 0ad land 10 the fame county.

P ;',(,'. ; E:Eii/z?ﬂm | ifv%*;:ir.a}‘ ,,(:;5/':: r0dz ﬁ:c’f{iw s QIRITIOE fervitinm z'mf;'zf‘z';
coond dllk:s:?i ;’ﬂ;; i€ fi*afz(l‘g;_'.f, &c] 1t the mefne appeare not at tine
mefie ol | i;:* a;.:f;all _ba forc-;udged, that 1s to fay, that the
oo “-m ?1 C }t ic iervices of his tenant of the tenements before
th“"i‘-‘ﬁfbrﬂ; ]fh hlit the rfml"ne bcmg? oniitted, tl'_le tenant from
a2 forvice. 2'11 1;3 attendens et refpondens to the chiefe lord by the
it e s t s{_meﬁle holdeth by. '

2mned in the £ ¢ obferved, that the immediate chicfe-lord muft be
an 1 Erf-_]udger; _for albeit he be a {tranger to thesi writ,
Y s death the writ of mefne fhall not abate: yet in the

. Judgement
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judgement he that 1s then immediate Jord paramount muft be parti-
cularly named.

(8) Nec habeat capitalis domirnus porcflatem diftringend: tinentes iy
dominico, duin precdicius tenens offerat ei ferwvitia debita, ef confucta,}
Here turee things arc to be obferved.

1. T'hat the tenant muift offer and tender the rent or {erviee
due upon the land, and not be ready only, by reafon of the word
(effcrat. ) '

». This muft be done at the time, when the lord comes to
diltraine.

3. That this act 1s to be underflood of fervices, and cuftomes
which the tenant may dee, as payment of rents, delivery of ..
rict-fervice, or the like; but extendeth not to perfonall fervice:
annexcd to the perfon of the mefne, as homage, fealty, &c. for he
cannct iay, I become your man: nor {weare to him fealty, c.
But after fore judger, then the tenant fhall dce all manner of jer-
vices which the mefne ouglit to have done, for then the mefalty
is extintt; but as long as the menalty remaines, the perfonall
fervices remaine with the auefue, ferwitia perfonalia jfequuntar
perfenam.

(9) Et f7capitalis dominus cxcgeris plas, quam medivs ei facere des
berct, habeat tenens in hoc cafi excepiicpenm werfus dominunt grram baberc
sedins. ) Hereby provifion is made tor the tenant to take any ad-
vantage that the mefne might do, 1f the chiefe 15rd demand other
lervices then the mefne cught to doe, albeit he be a ftranger to tae
avowry.

(10) Si wero medins nibil habuerit in poteflate regis.] Here Sub fo-
7cffate regis 1s taken for the power of the king to adminifter juitice
to his {ubjects by his writs, potcfas regia of? facere juflitiam.  See i
firft part of the Inftitutes, tedt. -1909. | |

And by this branch remedy is civen to the tenant wherc tne
me(ne had nothing, waere he had no remedy by the common
law, |

(11) Si wero medius nen babeat tervam in comitatu it §uo St difiric-
tio, fed habcat teivam in alio corvitaru, &c.] Here is remedy gives
to the tenant, wheie the mefne hath land in a ferraine county.

(12) ddjudicctur medins de fiodo ot ferwitio fro.] Here alfo fore-
judger is given in the cafes here mentioned, which 1s & better and
fpeedier remedy then the comm~n law gave. o .

(13) ¢ pojfiquam meazus, 8 ev cognoverit, §5¢, wel adjudicetsr a-
CquIct ndt, oo fi poty Do, medius non acquietavil ff’?‘?ﬁf"m‘:{'.]ﬁ
Medius, the heire of the mefne fhall not be fore-judged within CI:;‘.:
flatute, for that this aét {peaketh of the mefne oncly; and not ot
melne and his hetres. - g

(v4) Satisfaciat de damnis, ot per judiciunz 9‘!{{’(1’32‘: &c. ] Tllg
branch of the ftatuie giveth damages and fore-judges ﬂ_“% “1
plaintife  cannot take damnges, and leave the fore-Ju :g}'q;
but he mufl cither tuke both according to this branch, or neitic
of them. »

(15) £t feiendum cff, gued per boc flat’ nor cxffud.f.*::z':sr ten 25
quin balbcant avarrantiam.} By this claufe the warranty
tensrt (which was ever much efteemed 1n law) 15 jave o
preieived, and many deeds comprehended hoth warranty

acauitally (16) N



