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his heires againdt the intrudor,abator, diffeifor, orother wrong doer

himfelic. o
| And de fonr fait demefne, 1s interpreted de for tort demefne, of 33 E.q-dam.6.

his owne wrong.  And therefore if a coparcener refufe to 29 g-g.;tég.ﬁr.
mike partition 1m a wit of partition againit her, the plain- ;_%3 ?-39’4; ?7-
ife (hall not recover damages, for this writ is a writ of right ) 1. 5.
;1 his nature, and fhe hath a right per my et per tout 1O take the 7 H. 6. 35, 36,
rofitS- 3 E. 3. fo. 48,
Plle man make a leafe for life, the leflee dieth, an eftranger in-
trudes, the leflor or his heire fhall have the writ of intrufion againft [ 290 ]
the intrudor himfelfe, and recover damages by this a&, £¢ fic de
ji'}r::'fiéz::. _ .
And that I may obferve i1t here once for all concerning thefe
auncient ftatutes both of thofe that are paft, and thofe that are to
come, how neceflary it 1s not onely to know the law, but alfo the
roote and reafon, out -of which the law deriveth his life, w/z.
whether from the common law, or from {fome a& of parliament,
lett if he taketh 1t to {pring from the common law it may lead
him into crror in like cafes.

CAP. I

Lenfant deins age foit tenus hors de F a child within age be holden from
Jon beritage apres la mort fon pier, his heritage after the death of his
cwfmy ayely o1 befiayel (X)), per que il father, cofin, grandfather, or great
covicnty que il purchafe briefe, et Jon ad-  grandtather, whereby he i1s driven to
rjary veigne en court et en rvefpoignant his writ, and his adverfary cometh
alleage feoffement, ou auter chofe (2) dit, into the court, and for his anfwer al-
per que juftices agardent lenquzfly la ou  ledgeth a feoffment, or pleadeth fome
lenqueft fuit delay jefque al age lenfant, other thing, whereby thejuftices award
o) pafla ore lenquefi ausxy come il fuit an enquefl, there whereas the enqueft
¢ pleine age (3). was deferred unto the full age of the
infant, now the enqueft fhall pafs as

well as if he were of full age.

(1 Inft. 6. f, 5. Dyer, f. 104+ 3 Bulfr. 147.)

ikt 131: 15 good to cleare this chapter, which 1s a2 very benefi:iall
law made for avoyding of delay, that great enemy to juitice.

Jufticiam non juflicium wult juris amicus,
Juficium non Jufliciam wult juris ininicus.

ﬁFor the very text of this law in two maine points hath been fal-
ﬁncﬁ or miitaken.
firtt of auncient time fome manufcripts of this chapter before
Fiﬁntlrﬁ Fame to us were apres Z.-:.: oyt /‘bu ctﬁlﬁ, a:'el, ol 5{'/:*2:"81, Gmi_t-
3 | ¢le words, Jon pier 3 which being thewed to the judgesin
nﬁtlw:},'; 1I':_hey were of opinion that a writ of mordaunceiter was g E. 3. 23
e ll un this law. And Fleta following that error rchearfling § Afl. 12:
- chapter faith, Apud Gloc’ provifum fuit, fi heres infra «tatem

pamr



200

See the books in
3 E. 2.age 133.

42 E. 7. 11,
IS EI 3- 23, &Ci

[ 291 ]
13 E.4.23.
S 1. 3. 23.
Dier 3 & 4 Ph.
& Mar. 137
I.i. 6. fu. 3.

Yiarkhalls cafe.
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petat feifinam confanguinei, avi fui, Vel proavi, et excipitur contra ypy,
CFe. omitting patris ful.

But in the print the former error 1s amended, and accordeth wig,
our latter bookes. “

And it is not to be thought, that the wifdome of the parliamen
would provide for the feifins of them that were {o farre re.
mote, as in thc writ of befalel and cofinage, and leave unpyo.
vided the feifin that was in the next auncefter of all, as of the fa.
ther, &c. '

And therefore the rule 1s good, Sazi:zs eff petere fontes, quam fe3ari

rivulos.
The other error, and that contmueth flill in the print, was, the

words of the record be, per qgue les jujiices agardent le age,and i
flead of /e age, 1t 15 1n the print leagueff, which 1s oppofitum in ful-

jecFo, for 1n the wiit ofaicl, belaiel, and coiinage, there could beno

enquelt awarded before an ifluc joyned, neither could any enquet
in thofe writs enquire of circumitances (as in the aflife of mord’, or
aflife) but of the iflue jovned onely, and this alio may well be col-
lected by our books.

And thefe words next following, [ox lenguc/? fuit delay jefgueal ag
lenfant] arc to be referred to the mordancelier onely, becaufe m tha
writ there appeareth a jury the firlt day, as in the aflife of novel Jif-

Jeifin, but {o it is notin the writ of ayel, befailel, or cofinage, unlefle

you will take enquefl for trall, and then the fenfe 1s, where triall is
delayed untill the ace of the infant, and then it may have reference
to all the writs named in this chapter.

Now thefe clouds being removed, we fhall more cleerly peraletie
{eXt.

Before the making of this aét, albeit the anceftor dyed feifed of
che lands, fo as a tree-hold in law was caft upon the heir; 1f an
ellranger abated, in a mordauncefter, ayel, befalel, or C?ﬁnagf': the
tenant might have fhewed, that the demandant was within nge,‘a{ld
have prayed that the paroll might demurre untill the age of e
hetr, as he may do when the altion 1s aunceitrell droiturell, t.hat 15
when the zuceftor hath but a right, and no pofleflion, thatis, no
free- hold and inheritance at his death, fo as no free-hold and inhe-
ritance deicend to the heir, buta bare right; and {o notea diverfity
between an ation aunceftrell dreitureil, and an action aunceﬁrtz%l
petleflary.  But at the common law, if in a mordancefter, aye’
befalel, or cofinage, the tenant did plead a feoflment, or a relfa{e
from a collaterall arceltor with warranty 1n barre, &C. there, Jeit
the infant for want of intelligence might receive prejudice by tryall
thereof darine his infancie, the law 1n his favour at the firlt gave
him the beneiit of his age, which when 1t was a{ed for delay (0
his prejudice, this act was made for his relief therein.

(1) dprcs le mort fon pier, coufin, ayel, ou befaiel.} After
cf Lis father. By this is neceflarily implyed the affife of mo
celter; and the cafe of the father is here put for an example,
extendeth to the cafes of the moiher, brother, filter, upcle or al )
nephew or neece, after the dying feifed, of all which Eerfonsau
writ of mordanceiler doth lye; for all the faid cafes are 1 £q .
mifchicfe with the cafe of the father, and therefore are within t
fame remedy. _ T

But in a formedon in the defcender brought by an infant, | .
feoffment of his anceflor be pleaded in barre with Warrant};m:is,

the death
rdan-
for 1t
nty
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offets, OF & collaterall warranty without aflets, this cafe is not within 42E. 3. 13,

his jtatute for two caufes; firft, for that is an action aunceftrell droi-
wrell, for nothing defcended but a right,.and therefore had not any
frechold and inheritance at the time of his death, and therefore out
of the lecterand meaning of this act, 2. The Formedon in the de-

3¢ H. 6. 3, 43
13 E.4.21.
Dier 3 & 4. Ph.
& Mar. 137,
Lib. 2. fol. 3.

icender 1s in nature of his writ of right, for the iflue in tail can have Markhalls cale.

o writ of an higher nature, and therefore not within this fltatute;
for feeing this at gave the infant a tryall during his minority, it
gave it him 1n fuch altions as he might not be for clofed of his
richt ; but though he were barred in any of the faid attions during
his minority, he might at his full age have recourfe to his writof an
higher nature, foas he fhould not be remedilefle, or any finall judge-
ment given again{t him during his infancy.

By this it appeareth, that the writ of formedon 1n the reverter, or
iemainder, Dum noun fuit compos mentis, dum fuit infra mtatem, jur cu:
in wita, in cafiu provifo, cafu wﬁgﬁmﬂi, and all aétions of like nature
are neither within the mifchief, nor within the letter or meaning of
is a&t, tor that none of them are actions aunceftrel poffeffary, as
hath been {aid.

(2) Alledge feoffment on anter chofe.] Afeoffmentwithwarranty from
the fame anceftor 1s a barre to the aflife, and no barre in the aflife of
nmordancelter; and therefore this is to be intended of a feoffment of
a collaterall anceftor with warranty, or a releafe with warranty
from {fuch an anceftor, or fuch other matter, whereunto the infant
during his minority could not anfwer, as hath been {aid, at the
common Jaw : and the rule of Glanvile 1s good, Generaliter werum:
oy quod ae mullo placito tenetur refpondere is, qui infra wmtatem eff, per
guod pogfit exharedari, nec ipft minori fuper recto refpondebit donce ple-
rom bavuerit atatemn.  And that of Bracton, Quod minor ante tempus
cgerenon poteft maxime in cafu proprietaris, nec eliam convenire, differe-
tur wique atatem, fed non cadit oreve.

(3) 97 pafia cre lenquc/t come il fuit de plein age.] So as now fuch
pleading, triall and proceeding fhall be in thefe four actions, as if
the plaintife were of full age.

C AP. Il

Jj STABLIE e/ enfeinenty  que
. Ji home alien tenement (1), que
i tient pey fp ley Dengleterre (2),
S fits ne foit pas forbarre (3) per le
f‘m ﬁ?{f prey (df: qite 1l f)ﬁnz‘agﬂ luy
difeend?” ) (4) a demander et reco-
“rer per bricfe de mordancefler (5)
2 L Jeifin fa mier, tout face le charter
o prer mention que luy et fes heyres font
‘s a la garrant., Kt [z heritage luy
dfeend’ de part Joun piery donques foit il
Jorclofe de Ie value del heritage, que luy
C o

3k :
24 H. 6. 3, 4.
Markhalls cufe.

U.bi fupr:l.

30 Aff. p.23.
43 All. p. 20.
gE.2. Age 143,
19 E. 2. Mord.
A5. 3 E.3.23.
o Aff. 12, 6 E.
4. 11. 43 E. 3. 5.
13 E. 4. 23.
Glanv. lib, 13
cap. 15,
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Braét, lib. 5.

T is eftablithed alio, that if a man

aliene a tenement, that he holdeth
by the law of England, his {on fhall
not be barred by the deed of his father
(from whom no heritage to him de-
{cended) to demand and recover by
writ of mortdauncettor,
of his mother, although the deed of
his father doth mention, that he and
his heirs be bound to warranty. And
if any heritage defcend to him of his
father’s fide, then he fhall be barred

of the feifin

for
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eft difcendus. Et fientiel cas apresia
mort fon piery beritage luy foit difcen-
dus per mefme le prer (6), donques
avera le tenunt vers luy recovery de la
feifin [a mier (), per briefe de judge-
ment que iffera bors de rolles des juf-
ticesy devant quenx le plee fuit pleade, a
refomn?’ fon garrantie ficome avant ad
¢ftre fait en auters cafes, ou le garantie
vicut en courty et dit que riens ne luyoft
dilcend’ de luy per que fait il ¢ft vouche.
Et en mefme le mmaner et liffue le fits
recover per briefe de cofinage, ayely et
befarel,  Enfement et en 7}?}:3 le mna-
ner ne foit Pheire la feme (

mort le pier ot la nier barr’ daltion a
demander le heritage fa mier (Q) per
briefe dentre (10)yque fon pier ¢ temps
fa miey aliena, dont nul fine neft levie
en court le roy (11).

Glocefter.

) apres la

Cap. 3.

for the value of the heritage that jgy,
him defcended. And if in time after
any heritage defcend to him by the
fame father, then fhall the tenant re.
cover againft him of the feifin of hjs
mother by a judictal writ that fhy]
ifiue out of the rolls of the juftices,
before whom the plea was pleaded,
to refummon his warranty, as before
hatth been done in cafes where the
warrantor cometh into the cour,
faying, that nothing deifcended from
him by whofe deed he is vouched,
And in like manner the iflue of the
{fon {hall recover by writ of coftnage,
atelyand befalel. Likewi{einlikeman.
ner the heir of the wife fhall not be
barred of his action after the death of
his father and mother, by the deed of
his father, it he demand by action the

* Cuftumer de Norm. cap. 119. fol. 1583,

mheritance of his mother by a writ of
entry, which his father did aliene in
the tune of his mother, whereof no
fine is levied in the king’s coutrt.

(Vaughan 566. Stat. 4 & 5 Ann. c. 16. Bro, Formes

don, 73. . Rep. 30. & Rep. g2, 1 Inft. 365, 366, 38r1. 2. 382. a. 5813, a. b. Dyer, f. 143, Fitz,
Carranty, 5. 9 Rep. 26. Fitz. Cul in vita, 7, 8. 32 H. 8, ¢. 28, Keilw. 104. b, 124, 125.)

Pract. i, 4. fo.
12Ty 31:-
Yletna, 1. 5. ¢c. 34.
See the nrft part
of the Inftitutes,
fcite 197. 724,
7206, 727. 32 E.
3. Gar 3o,

Temps E. 1. 37,

21 E. 1.1b1d. 95.

7 ¥.3.53.
Bfﬂé}. ll. 4.- fﬂ]i

229,
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See betore cae 1.
W. 2, cap. 41I.
Temps E. 1. gar.
7. 27 E. 3. %0.
14 E. 4. gar. s,
17 E. 3. 33.
Dicr 4 Mar, 148.
Firft part of the
Inttitutes, fect.

7245 725

Before the making of this ftatute, when the heir demanded inhe-
ritance on the part of his mother, the warranty of the tenant by the
courtefie, whole heir he was, barred him of that inheritance without
any aflets. This ftatute doth provide, that it fhall not be a barre
without atlets.

But at the common law, if the heir had been within age, and
his entry congeable, though he had not entred in the lie of
the ancettor, the warranty bound him not, but that he might
enter and avoild the warranty; but if he were driven to s
action, the warranty had bound him, and fo it was in cafe of a fen
covert.

(1) Alien tenements.] This extendeth to alienations made after
the ftatute, and not before, for it is a rule and law of parliament
that regularly nova couffitatio futuris Sformam wnponere debet, non pre-
1eritis. -
This word (alien) doth properly fignifie a tranf{imutation ©
pofleflion, but yet a releafe or confirmation of the tenant by the
courtefic with warranty, where no tranfmutation of poflefion
is, is within the fame mifchief, and therefore is within the l'em_f?d}’
of this ftatute; for otherwife the ftatute fhould ferve t0 little

urpofe. |
d (I;) Tien: per la lcy Dangleterre.] If the heir demand the hﬁ'mi%:
of the part of his father, and the warranty on the part of his mot

be pleaded, this cafe is not holpen by this ftatute, as in "heg{:
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part of the Inftitates it appeareth; for this at by this branch pro-
videth onely for the cafe of thc tenant by the com:te{_ie, and there-
fore tenant for life; or tenant in dower is not within the cafe or
caflis of this alt; butas concerning the cafe of the tenant by
the courtefie, which is the cafe of this aét, this ftatute 1s taken
by equity, as heretofore hath been partly touched, and hercafter
fhall appear. _

(3) Son fats ne foit pas forbarre.] This doth not On:ely ext_tﬂnd to
the ton, but to the daughter, and to any other heire immediate, as
here the example 15 put, or mediate, as cofin and heire, be they
never {0 re;note.

(1) De que nul beritage Iny defeend.] That 1s to fay, from whom
no Jands or tenements in fee {imple of the yearly value of the inhe-
ritance of the part of the mother doth defcend to the heire, for the
warranty is no barre without {uch aflets.

And by the equity of this ftatute the warranty of tenant in taile
is no barre unlefle there be affets in fee fimple defcended.

Albeit the word heritage be generall, yet hath 1t 1 conftruction
a fpecinll fignification, for the aflfets mult refpect the eflentiall qua-
lity of the inheritance, whereof the heire is to be barred, and that
is, that it be a locall, pofleffary, and certaine inheritance, as lands,
rents, commons, and the like: and therefore an annuity, that 1s a
perfonall inheritance, and Jiethin aétion, nor any right of action of
inheritance 1s no heritage within this ftatute, untill 1t be reduced
into pofleffion, Et fic de frmilibus.

(5) Perbricte de mordawnceffer.] And after the writs of aiel, befaicl,
snd colinage are alfo named.

The intendment of the makers of this act is, that the warranty
of him that held by the courtefie fhould not be a barre to the heir
of his wirte, unlefle he left affets; and the makers of the ftatute
coule not put all the cafes that might happen, butdid put the ftrongeit
Cales,and by conftruétion the lefier fhall be 1ncluded, and theretore
Inail actions, as the writ of right, the formedon in the defcender,
the writ of entry in the per, the writ of entry ad communen legem,
and the like are within this flatute,

(6) Hﬂ'ﬁz'z‘qgre f;gy zfq/i‘ffzd ae mrﬁxze [e pz’f,’r.] if a feignior}r
of homage and fealty defcend to the heire, this is no affets, but
If& tenancy doth efcheat to the heire, although 1t were never in
e fatuer, this fhall be accounted affets, becaule the feigniory that

time ?‘Zm the father was the means to bring it to the heire, £7 fic
¢ .f'f-'.-’.«'?.;. ! i, -

(7)
By this

With o

Dongues awera le tenant vers luy recovery de la feifin fa mcie.]
att the warranty of a tenant by the courtefie being pleaded
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Sec tho flatute
of 11 H.7.¢c.20.
2m;ps L. X, gar,

80. 12 AlL p. g,

13 E.3.gar, 83,

11 L. 2. garrane
ty. Statham,
21 E, 3. 28,

33 LK. 3.213.

Pl Com. 110,
Lib. . fol. 53
Syms cafe.
Doct, & St. fo.
26, Keiwvey
124, 125.

11 L. 2. tar. 81,
S E.2.1bid. 31,

.6 E, 3. age 76,
4_ E. Za gar. 6"-_
. N.B. zob. b.

16 E.3. azef. g1,
Br. qi- 6 H. 4. 1.
Kelwey 104. b

;. Com., Chap

mains calés

ffets defcended is a bar to the heire of the mother; but if Hil.gE.2.62.b.

in Entr, fur difle
41 E. 3. 26.
36 E. 3. 29.
1JI¢CU Al e fU- ) G

2ilets b

- C not then defcended, but after it defcend from the fame
ather, t

ol }El)ern the tenant fhall have recovery of the inheritance of the
Equickr of} 1:1' writ of judgement, as this alt appointeth: and by the
: thg o tiis act It 1S takcn,_, thnt. in a formedon in the defcepdc{-,
e der;frgnty of tenant in taile be pleaded, where no aflets 1s
ezt 1ha('llll hf-"-'d., but after affets doth defcend to the iflue, therc the
taile, o e ave a fcire facias to hav? the_ aﬂ}its, and not the land in
.. 10rt he {hould have the land in taile, it was confidered, that

i the S : . S . . .
in“aef;iue :;mcued the aflets, his 1flue might recover the land tailed
e rm{::__on y

[ 294 ]

figes of : wherein is to be obferved the great wildome of the
X ?mthﬂ law i1n auacient times, ever {o to relolve, and give
b ANST, Z

judgement,
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Pl. Com. 11C.

Glocefter. Cap. 1,

judgement, Ur /i finis litinm. Butin none of the bookes that trey
of this matteris exprefied how the tenant fhall demeane himfelfe i
pleading to talte advantage upon this flatute of the aflets, whick
after defcended. .

And therefore if in a mordanc’, &c. the tenant plead the warranty
of the tenant by the curtcfie with affets (as in {fome of the books it
is faid) or in a formedon the tenant plead a hineall warranty with
aflets, and the demandant take 1fue upon the aflets, and it is found
that nothing defcended, and thereupon the demandant recover, and
after the recovery aflets defcend, the tenant ihall never have 2

Lih. 8. fol. 53« fiire facias to take bencfit of this act, for he that will take benefit of

Symis cdic.

! horna - doNicr-

Sce the firft port

this a& muft not begin with an untruth, but muit plead the warranty,
and confefle the title of the demandant, and pray the 2dvantage of
this a&, when aflets fhall defcend, and upon this record when affets
defcend, he fhall have a _feire facias; for our att{aith, Per bricfe &
judgement que iffera bors de velles des juftices; and this expofition
agrecth with the words of this at, a refummon fon garrantic fion
avant ad sfire fait en auters cafes ou le garrantee <wient cu court,et ai,
que ricns ne luy ¢fl defeend’ de luy, per quel fait il eff wouch : for there
without queftion after aflets fhall defcend, upon the record a furs
facias Thall be awarded.

(8) Enfeoncnt et e mefine le maner une foit le heive la_fem, &c. ] T s
1s the lait branch of this act.

(7)) Barre dadtion a Jemander le beritane fa mere, &c.] By the fufl
branch the aét provideth remedy againft the warranty made by te-
nant by the curtefie after the deceafe of his wife; this branch pro-
videth remedy againit the alicnation of the hufband with warranty
during the life of his wife: upon thefe words fome have concelved,
that this warranty fhall not birde, albeit aflets doth defcend from
the father, becaufe aflets is not mentioned in this branch,asitsm
the former. DBut thele words, enfément et en mefrze [e ?;:m‘.'f‘r,‘doc f.%)
couple this branch by reference to the former, as if th{s
cafe afivts doth delcend, by the warranty and aflets the heire 13
barrad. |

If the hufband male a fcoffement 1n fee of the wivgs Jand }vlth
warranty, and hath iflue by her, and they both die, 1n 2 er'.': qf
entry /ur diffeifin brought againft the feoiffee he vowcheth the hels
of the hufband, who i1s al{o the heire of the wife, he ma upon thi
ftatute devolve the ten’ of the warranty, for that the hufband lci:n?
affets, and that he hath an a&tion as heire to his mother to r_ccovef:
the land, and if he fhould enter into the warranty, he {hould forclolu
himfeife of his aétion, and therefore by the rule of the courthic
entred notinto the warranty, et lands

(10) Briecfe demtre.}) That is a fusr cui in wita, but if the 12

_ : : ! - 2 de b
.f the Inflitutes, were entailed to the wife, and after the ftatute of denis condic de

.;:' 'jup. G dl‘. {‘EE'PCII

27 . 1. 39,
'L Com. ¢

Fiett part of the

Inttitutes, fect.
719y 730, 751

A .. i
2. the heire brought a formedon, the collaterall warranty of
hufband fhall barre in that action. —

(11) Dont nil fine ¢ff levie en court le vop.] This 15 1O bc] Eﬁienr .
ftood whereof no fine 1s lawfully levied, that 1s 'by the &1- ot
and wife, for then her heire claiming a fee-fimple 1 barre ' me
fine levied by the hufband z2lone was a wrong, and at that

' - +hin the MR
difcontinuance, and therefore fuch a fine was not within ¢
tion of this act,

n : . CAD
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\NSEMENT fi hoine lffa fa

icrre a ferme (1), ou a tiguer

flsvers en vivery ou en veffure (2),
que amount @ la quart part de la veray
value {’g] de la Leirey €8 c'dzf_y qie la

terye teent ( 4) iffint Cﬂargg /7 1€,y[£ﬁ

vifer frefb (5)s tjfint que home ne puit
trover diftre(fe per deux ans (0 ), ou per
trois, @ faire le ferme rvendery ou ajfaire
eeo que eft contenne en lefcript (7) ou
las: Effablie ¢ft, que apres les deux
ans pafles eit le leffoi aftion (8) a de-
mander la terrve en demeign’ (Q) per
bricfe que il avera en le chancery ( 10).
Bt i coluy vers que la terve eff demande,
viigne avant judgement, et render les
arrerares ef les damages (11), et trova
Juerty tiel come la court verra que foit
Jujrfant (12) a render en apres { fo-
binque] ¢2o que eft contenue en lefeript
dv leasy ciy reteign® la terve. Et fil
dmur)’ tanque ele foit recover per
Jaganenty foit il forclofe a remnant
d3). W, 2. cap. 21. & cap. 41I.

Glocefter.

IV.

LSO ifa man let his land to

ferm, or to find eftovers, in
meat or in cioth, amounting to the
fourth part of the very value of the
land, and he which holdeth the land
fo charged letteth it lic frefh, fo that
the party can find no diftrefs there by
the fpace of two or three years to
compel the farmor to render, or to do
as1s contaired in the writing or lecafe;
it is eftablilhed, that the two ycares
being paffed, the lefior thall have an
action to demand the land 1n demean
by a writ which he fhall have out of
the chancery. Andif heagaintt whom
the land i1s demanded come b fure
judgement, and pay the arrearages and
the damages, and hind furety ({uch as
the court thall think {ufficient) to pay
from thenceforth asis contained in the
writing of his leafe, he thall keep the
Jand.  And if he tarry until 1t be re-
covered by judgement, he {nall be
barred for ever;

(7 H.3. f. 28. Fitz. Refceit, 96. 105. Fitz. Scire fac’ 154, Kel. £ 735, 132. Fitz, Ceffavit. 23
1. 11, 19, 20, 23. 235. 27, 2G. 32. 33, 39.4G. 52, 53. 50, Ratt. pla. £, 111, Regift, 237. 13 Ed.

I'ﬂn—i:- I- CF EI. -I-I-lll IG Edi 2')

T ]
What the common law, or fome cuftome was before the making

”r ﬂ‘fS ftatute, you may reade in Bra@on who wrote a little before
Ii_“f e Jrem porerit intervenire juflum judicium ab initio, ut in
Cyiral f_f?ffz'ézz.r Jaciendis, et wertitur ex poft fallo in diffeifinam, ficut in
VIGSUS, icrres, tcuenientis, €f tennits exterioribus.
Cjideratisien curice Jitee pro defeltn fervitii ceperit tenementin tengitis
LA fuaim, ficut fimplex namin, donec de redditu fuerit jalisfa-

o

I

Brﬂ&- Hb Zn
fol. 2735, b,

Ut fi dominus per

bans fod s Sadap . . s :
:  Jed cun talis, cujus 1en’ fuerit, obtulerit de Jatisfaciend’ de reddite
Arragis, reflitus of drbet poJelfio, et fi deminus hoc vecufaverit,

Line eer : . : .
f‘aith? fj’: nanfefia difefina.
i aprtalis pro defelfu  ferwitii
lutn ceperiy
“reits foifity,
cAnd | re
N the paj
WS mad

2fier th
Z 2

And afterwards in another
N fT propier paupertatemr poffe/fionem develiquerit, et ita quod Fol, 262. k
tenemmentum fuum in manim
et retinuerit, wvel alio excolend’ dederit, ¢, Jjatis mmoritur

ade amongft auncient records, that a cefavi# was brought
Sae of king John, but this actis the firlt ftatate that
“¢ by authority of parliament concerning the cefavit;

> Came thz {latutes of VWeltm, 2, and 1o E. 2.

place he

Int’ Record 87
Regis Johannis.

De Ganm-
Jerto s
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W.2. co21 &41.
1oL, 2, Stat. de
vimletio. Vet
Blag. Cha fl1z22,
Palch. 17 E. 3.
caram Rege,
Rot. 179, Lon-
don. Firft part
of the Intitutes,
leit. 1. 45 ELq.
=7. 33 .06. 53,
13 E. 2. Ceffavit
. FUN.D. zcq.
g- Sce Mich.’
g L. r.in Banco
ot 59. Kuanc.
rlilc 13 E. 1. 1n
Banco Rot. 7.
Pafch, 16 E. 1.
Rot, 3.

* [ 266 ]

vaifc. 10 L 1. 1n
Fon, ot 3.
N o potrit cxeca

,1 - L E | -i-" -
r. pr P Guras

* |
e
L]
=
»

Teraps E, 1, ocf-
{avit g3 10 L. 4.
1. 2. 30 E. 3. 22,
11 1. 3. ceflavit
21. 35 H. 6,
ipid. 7. FoiN.B.

23, 2C0.

Glocelter. Cap. £,

letto; and note that the writ framed upon this aét doth recite thi
flatute. #

(1) Lefla ji terra a ferme.) Lefla, demife, nota dimitiere is 4 00~
word of a feoffement, and therefore if 2 man let or demife Jang. to
a man and his hetres, and make livery of {cifin, this is a good feofe.
ment, and {o1s this word here to be intended, for a cefavit lieth naot
againil tenant in taile, or tenant for life, unlefie the remainder e
limited over to another in fee, fo as he is tenant to the lord, 15 to.
nant by the curtefie 1s.

(2) Effowvers en wiver oe weffure.] "That is to {ay, effovers iy «ia,
el weflitu, of this futhicient hath been {aid in the expofition upon the
{fcventh chapter of AMagiza Charta.

(3) * Alaquart part de ia werie walve.] Fide for fee ferme the ey
poittion upon the twenty feventh chapter of Magna Charta.  And
fuch rent or other profit, as was anf{wered to the owner of the land,
was accounted the verie value,

(4) Celui que la terre 2icnt.] So as there muft be a tenure be-
tweene the feottor and the feoffee in fee-fimple, for a cefavir lieth
not upon a refervation witheut fuch a terure, and {o was itadjudged
m i1 K. z. __

At the making of this aft all eftates of inhcritance were in fee
fimple, and therefore the donor upon an eftate in taile (created
by 2 flatute made after this a&) thall not have a eqffavir againdt the
donee i taile, nor acainft tenant for life; neither for the cefler of
the mefne a cfavit listh for he holdeth not the land as this ad
ipeaketh, which ought to be overt, and futlicient to the diflreffe of
the lord,which isa good plea in a cefawviz,

And in this writ the tenure between the demandant and the te-
nant 1s traverfable, becanfe this writ is grounded upon the senure by
force of this aét; [ut in this writ the {cifin is not traveifable, be-
caufe 1t is not grounded upon the feilin, neither 1s the quantity cf
the {crvices traverfable, but to be taken by proteftation; for whe-
ther he hold by more, or lefle, the erjavit licth; butin an avowry
the feifin is traverfuble, for that is grounded as well upo
tae feilin, as the tenure: allo in the cefzwvir the land is to be reco-
vered, and notthe fervices, and it is in his nature a writ of nght,
and the jury fhall meafure in their confciences the quantity of e
{ervice.

Neither 15 Jors de Joi _fee a good plea in a cgfavit, becaufe (1
hath beenc {aid) the tenure is traverfable.

(5) Lalefel gifer fre/b.] The tenant of the land is called tenant
per awaile, becaufe it is prefumed, that he hath availe and profs by
the land, z2nd therefore the law never expeéted, that he weuld ke
the land lie frefh, that in his’ proper fenfe is as much, as gnpmanureds
or unoccupied.

It 1s {faid ia law to lie frefh, not onely when there is no cattle,
or other thing diftrainable upon the land of the value of t.he rent
or other proft behinde; but alfo, though there be a fufficient {ILI‘
trefle to be taken, yet by conltruflion upon this aét, if the land be
fo immured or inclofed about, as the lord caunot come to take Hll?t*
carry away the diftrefle to the pound, it is faid to )ie frefh, tfjt
15, without profit as to the lord, for though 1t be fufﬁcle“t’ ) :
it is not {uthcient to his diftrefle, fo as the land muft lie open @

{ufficient to the diftrefle of the lord: or elfe it is faid in lawﬁg
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ne frefh within this ftatute, which conftruttion 1s worthy of ob-
{ervation.

(6) Per Hdenx ans.] Per biennium; {o as by thefe words is im-
lied, that it lieth oncly for annuall {ervices, and not for homage,
realty, or the like. And upon tkefe words, sien arere, Sc. 15 a
gaod plea in this action.

This a& faith, if the tenant let the land lie freth, yet if a
tanzer wrongfully occupy the ground by putting in his cattle and
fzeding of it, or otherwife by manurance of the ground, this
i< fufficient to the diftrefie of the lord within this a&, for the lord
may diftrein them, which 1s tne end of this act; otherwife it
isin this cafe, if cattle efcape, and the owner frefhly follow totake
them.

(7) Ou a faire chofe que eft confenuc en lefcript.] Dy thele words
the coffevit did lie for non-payment of a fee ferme contained in the
deed.

(8) Eyt le leffor wltion a demaunder terre en demeign’,

Five doubes were conceived upon this act:

1. Whether the heires of the lord might have a ceffezvsr, becaufe
the woras be eyt le Jeflor.

2. Upon the fame words whether the grauntee of the {eigniory
with attornement, or tenant by the curtelie, tenant in dower, &c.
might have a cefavir.

3. Whether againft the aliencee of the tenant or his diffeifor, &c.
a ccjuvit did lie upon this act, becaufe the letter of this law extended
but to the feoffce.

4. Whetaer the cefewvir fhould be againft the heires of the
fecfTee, |

§. VWhether it extended to rents and {ervices created without

deed, for as much as this aét {peaketh of fuch onely, as were referved
by deed.
Cnefe doubts were conceived upen that notable rule de-
hivered in our bookes in the cafe of cefaviz, Ou recovciic eff dome
Z ctheciall cafe per effatut, il coveit que bome aver douls veoies accord al
pLALNE, ) '

As to the firlt Britton {aith, Fee fermes for? terves tenus en fee a
rElpONder fur eux per anie verie valne, cu ]ﬁ[:fz'f, o1z 112YNS, dE g.fmf Fernt
Jles fejfees coffint a refpoudre per dexx ans cnfemble per tant accreff
azion as feoffors et lour beives a demavnder los tememenis ex deweane.
But hotwithftanding 'this point and the refidue of the doubts
are briefly and excellently remedied by the itatute of W. 2. mage
ﬁf\'?n veares after this a&t, as we fhall thew when we fhall come
<0 1t,

(9} Demannder Ju rerre in demeigi’.}] Upon thele words it is
oncluded that a ecflzvir doth net lic of a mefnalty confifting
Of r;nts and {ervices, but this writ lieth againft the tenant per
avaifs,

. {tis holden that a cefavit doth lie of an advowion, and yet 1t

lﬂ - . - ruw » - ot ~
N0t 1n demefne, and owerz, and fuflicient to his diftrelfe cannot be

pleaded,
(10} Pér lriefe que il avera en la chauncery.] Hereupon alio

o - : :
E:';:;t queltion grew for the forme of the writ, but in the end a
10w

ad | N. B. |
Z 3

(11) Avant

250

12 E. 3. ceflaviz,
S E. 3.46, ¢7.
17 E. 3. §7. 27
L. 217, 14

H. 4 45. 33 H.
6. 44. 6 H. 7.7,
s H.7.2, 50k,
3. 22. 14 E. 1.
ceffavit 20. 19
R.z. furety 27,
35 H. 6. ceffavit
7. F.N-Bn 204
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Regiite 237,

45 E. 30 X5

WI 2:- cap. 21".‘

13 E. 3. gard. 38,
2% . 3. 43.

27 H. 8. 28

1 K. 2. 3.

12 R.2.ceffav.
46.

s H.7.37. 238,
3. IS SI [0 L
ceflavyr 24.

33 . 6. 34.
Regift. 237.

4§ cancelved upon this adt, as it appeareth i the Regifter, F.N.B. 2xo0.
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6 L.

2, tit cefia-
VIt 4¢

(e

3@ E- 3- 23-

ig E. 4. 5. 17 E.
3-57. 21 E. 3.
23. 291k. 3. 33,
Vl:tl N- B. 1331:

Glocefter.

(11) Awant judgement, et iender les arrerages et damapes, e,)
After verdict and before judgement, the tenant may tender the g
rerages, &c. IHe ought to tender the arrerages in proper perfop,
though he be a lord of parliament, for the werds of this adt b
Celuy wers gue le terve ef demaids wient, <'c. and he ought to finde
furety.

in a ceffavir after the enqueft joyned, the tenant made defaul,
and at tlie retouri.e of the petiz cape, the tenant appeatcd, and offered
to pay the arrerages with damages, and to finde fuch furety as the
court would award, which was rcceived, becaule he came before
judgement, and found furety, that 1s, three pledges, whiich bound
thetr lands to the difirefle of the lord in the fame forme as the
tenant his land is bound.

He ought to tendey all the arrerages, for fo are the indefinite words
to be takcen as well before as after the two yeares, and damuires o
be allowed of by -the court, but if the demandant doc not alledge
hew much is behinde over and above the two yeares, &c. and that
be found by the jury that findes the ifiuc, thie tenant need not
tender more then for the two yeares, becaufe 1t appeare not of
record, or by neceflary confequence as fuch arrerages as incune
hanging the writ; and for any arrerages incurred befere ths
tender, the lord fhall not avow, becaufe the tenant ought to have
paid all.

Cap. 4,

The court may aflefle the damages by their difcretion.

Where this at faith, that he fhall tender the arrcrages, itis tobe
underftcod of fuch things as may be yeelded, as rent, &c. but of
fuit. divine fervice and fuch like which cannot be yeelded, damages
thall be paid for the {ame.

If two joyntenants be impleaded in a ceffawit, and the one make
default, &c. the other cannot tender the arrerages but for the moity,
for the other joyntenant hath ¥ power to alien and lofe his moity, the
words of the {tatute be, Celrny wvers que la teire eff demnavrid, and the
land 15 demaunced agaimnit both.

Bur it A. and B. be {eifed to thein and the heires of A and
B. make defunlt, A. may tender for the whole in refpect of nis re-
mainder.

In a cyfawit, the jury in azrzo 6 E. 2. found the cefier, and
that the rent was bchinde by 30 yeares, part of which time was
before the ftatute whereupon the writ was grounded, and yet te
demandant thall recoverall the arrerages, as 1s well warranted by
the {tature, . _

If the demandant in the cefhwiz be outlawed in a perfonall action
this outlawry may be pleaded in barre of the attion, becaule the
arrerages are duc to the lzing.

(12) Et trovera fuertic come le court werra fufficient, &c.]
furcty is referred to the difcretion of the court, for herein upon
words there 1s a rule conceived, Suivetie eff al court A ordeiner, i
tenant daffent et afirme. And therefore being referred to Li
cretion, in divers cafes feverall fureties have been Ordﬂ"“f’i
unon due confideration had in refpe of the {tate of every part-

a5 if he be

cualar cafc,
1] for feare

~ Somectime in rcipet of the quality of the demandant,
a body politique or corporate, ccclefiafticall or tempora 1 &
of a mortmain, theiefore their collaterall {urety 1s to be found, Vi

3

i

thefe
et af
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Vide 15 Martini, anno 4 E. 3. coram jufiic’ itin’ apz:'d Dzm/}aé]_e,
furety was gra}lnte_d to the prior of . demandaut in a cgfavit,
4at he thould diftrain for the rent in other lands.

s+ Sometime In refpect of the quality of the tenant in re-
foelt heis a body politique or corporate, or a feme covert, or an
mfant,

b Somctime in refpeét of the tenancy it felfe, as if it be a houfe,
¢, left the tenant fhould wafte it, and fo make it not fufficient to
nay the rent, )

Though the ftatute referreth the furety to the difcretion
of the court, yet will 1t.be good to follow precedents of former
umes, for difcretio efl difcerunere per legem quod fit jufium.

¢ Albeit 1t 1s for the benefit of the demandant to have {urety,
yct he cannot waive 1it, becaufe 1t 1s made parcell of the judge-
ment.

¢ But what 1f the furety be a judgement of the court, that if he
cefle againe by one or two years, gue la ’re incurgera fa ronnant,
that1s, that he fhall have judgement to hold the land, &c. for ever,
wherein the tenant fhall never tender any more, and his remedy, that
aiier fuch ceffer again, he fhall have a seire facias upon the record,
and 1f the tenant be warned and make default, &c .the demandant
hall have judgement agamntt hiin for ever.

Ifthe tenant after a judgement given againft him in a cgffawi?, that
iFhe ceale againe, Que la terre incurgera le remnant, in that cafe if
the tenant alien, the alienec fhall not be bound by the faid furety or
judgement, bacaufc it bound him that was tenant in the crfrvis
oncly, aud upon a new cefier a new cefavir mult be brouvght.  But
it the furcty or judgement be, that if he or his aflignes doe ceafe
2, &c, then the affignee is bound thereby, and upon a _sidre fa-
casthie matter {hall come in queftion.

(13) Scit jorcloje a remnant,] 'I'hat is, fhall be forclofed or barred
fﬂ_r cvery for this writ 1s a writ of right in his nature; by this
it 15 the lord recover by defalt, judgement finall by thele
W ords, [ Soit Sorclofe del remnant fhall be given, and fhall be
2 barre in a writ of right: otherwife 1t 1s of a judgement by
verdict,

Ste more of the writ of cefavit in cur expolition upon the fa-
e ot W, 2. cap. 21.

CAP. V.

EA}-S LMENT eff purvicw, que I T is provided alfo,

home eit deformes (1) bricfe de

298

110 E. 4. .
Temps E. 3, cefs
favit 55, 56,

19 R, 2. furety
27. 1 §E. 2. ibid.
20. 10 E 2,
10id. 21. 4 E. 3.
42. 13 E.3,
cefluvitzg. 21 E,
3. 23. Dolt. &
Stad. lib. 2.

b 41 E. 3. 20.
19 E. 4. 3.
50 L. 3.23
19 E. 2. 5.

441 E, 1+ 20.
19 R. 2.

Scive fac” 134.

6 E. 3. 45.
4 E. 3. droit 41>
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that a man

from henceforth fhall have a writ

waft (23 e [ charcery wers home que of wafte in the chancery againit him

W per e ley Dengleterre (3)y 0n en

that holdeth by law of England, or

'Tff:‘nr mancr q terme de wie {4.), orz otherwife for term of life, or for term
“Sans (83, ou fune que tient en dow-  of years, or a woman in dower. And
o (6) Lt coliey que [erra attaint de he which fhall be attainted of walte,
Wlie (7)y perde le chofe que il aver’ fhall leefe the thing that he hath
;;ff? (;8} :et oufler ceo face gree del  wafted, a;.}d moreover, {hall recom-

Ve ceo que le woafte ferra taxe (9).  pence thrice fo much as the wafte

Lt L 4

fhall
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Giocefter. Cap. g,

Lt en wafle fait en gard’ (10), fort fhall be taxed at. And far wafte
Juwit filangue ceo que coiztenwe eff ¢n le made in the ime of wardihip, it fha)]
grauuw chartery cap. 4. Et per la o be done as is contained in the great
1 ¢ contenue en la orand chart.ry charter. And where it is contained
que celuy que avera fait wafle ez in the gieat charter, that he which

-

5-57;-5{¢~, perdi’ le g{:rde s accorde €ff, did walre during the_cuﬁody, {hall
quee 1l rendia al heive les damages del  leefe the wardihip, it is agreed that
wafte (11), fi iffint foit que la garde he fhall recompenie the heir his da-

A

perdus 712 j:fﬁyz‘ pize a le wvatie des mages for the walte, if 0 be that the

damages, avant lage del heire de mef~ wardihip loft do not amount to the

me b carde (12). W, 1. cap. 21. value of the damages before the age
s , . e ag
Articuli fuper chartas, cap. 13, of the hetr of the fame wardfhip.

(Dyer, 25. Fitze Watt. 62, 117, 146. Bro. Parl. 17. Fitz. Judgement, 85. 134. 255. Fitz. Da
magz:, 7- 22 42. 52. g0, 114, 133. 1. Inft. §3. b. 54. b. 200. b. 355 b. 1. Roily 910 97. 156,

-

Rt 08y, & Savily 420 9 H. 3. ¢ 4. Regtl. 72,

12 M. 4. 1,

2t H. O, 23,
LCChe & Stud.
oo 2. car. 1,
:{{t‘:__‘lf‘c. T 7
Ari opart ol the
lnftizutes,

ft.‘{.t. 6;1

7 ¥. 6. 22,
SEL O 34,

31 I'I. 6:

:{Bt ﬂét. }- .{.:..-

to. 316 Dott.
& Stud.b2ocla
F.MN.B. 55. c.
W. 2 cap. 14,
Rt'gnfﬁi

Lib. 5. fola 117,
¥oljambes galc,
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At the common law wafte was punifhable in three perfons, wiz,
tenant 1n dower, tenant by the curtefie, and the guardicn, but not
againit tenant for life, or tenant for yeares; and the rcafonot the
diveriity was, for that the law created their eftates and interefts,
and therefore the law gave again{t them remedy: but tenantfor
life, and for yeares came in by demife and leafe of the ownercf
the land, e, and therefore he might in his demife provide agaiit
the doing of wafic by his leffee, and if he did not, it was his neg-
ligence and default,

There is allo zn adtion of wafte by cuftome, as in Lon-
don, &c.

Now the remedy at the common law was in two degrees: firit,
if he that had the inheritance did feare (for example) that tenant
in dower would doe waite, he that had the inheritance might before
any wafte done have a prohibiticn direéted to the fherifte, that he
fhzll not permit her to doe walfte in this forme.

Rex wicecons’ falutem. Precipimus tibi quod non permitias quod
talis mulier faciat waflun, wel venditionent, wel exilium de t‘.errf-f,; ho-
wiinibus, redditibus, doniibus, bofcis, r;:ﬁ_[ gazrdiﬂi.f, que lenet i dclen

T

de hareditate talis in tali willa, ad exharedationen ipfus falis
amplins, Se. |
And Bratons advice hereupon is as followeth : |
Et bac faciat te;’mp:;/z’z'rz*c, ne Lzr ?zfgfzgf;zfiam daritaem incurvals ?{ffﬁ?
melins €/} (i Lemipore occurvere, quam poft caufam wvulneratam perediui
GUTFErE. .
And the fheriffe having the warrant of this writ may, as 1n cale
of a writ of ¢ffrcperncut, take poje comitatns, and withftand the domg
of any walte. A
And this was the remedy that the law appointed before the Waite
done by the tenant in dower, tenant by the curteile, or the gi‘;
dien, to preven; the {fame, and tiis was an excellent Jaw, for pra’*
cantela quam medela, and preventing Juitice excelleth P““ﬂh}i‘%
juftice. = And this- r-medy may be ufed at this day. Now ﬂllis'
wafte done there lay an aétion of wafte at the common law 2 t;ﬁ_
forme. Rex wicecer’s  Salutern.  8i talis fecerit te fecurin de ¢ "
more fuo profequendo, tunc pone per vad’, et_falvos plegios :afej; ;;i;fi:‘ff#
rem, Ce. guod fit coran: J:‘::/;’I(_:‘Zﬁ?‘u.f nefiris, €J¢. Qﬁ’ﬁfﬁlfﬁ ¥ vl
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ewaTunt, wenddtionent, et .»:;’.,*:E[ff:f.rz de teyris, bominibus, ?*m’a’irié:z:r, boftis,
wil gardinis, quee tenet in colem de heereditate talis, in tali willa, con-
frot prabz’b:'z‘faﬂer;: ucftrant, et habeas ibi romina plegiorun:, et hoc érewe:,
rg/f.e’, Efe.

300

Where in this writ 1t is faid contra probibitionen: noftram, the 4 H. 1.
phﬂntiﬂ'&: fhould have well maintained his writ, albeit no writ of Watt, 12y.

prohibi:ion of wait had been fued out before, for that the com-
ron lasww was a prohibition of it {elfe, and {fo faith Bradton {pealz-
ino of the walte done by a guardien, Dowminus vaflum emendabit

_/;}, gnmr’ daizne voftituct, five vaflumn _/E’fc’r!r anlte p:'abééz’rimzem,

;!f-;'_r,;“ "‘:Er’:'!.

' }Ji'Jthiz writ ¢f wafte the plaintiffe, if the walte were done 1n
woods, £¢ mulier inde per inquifitionem convincatir, talis erit el peena
iy Tigenda, ot in tantum erit coarcfanda, quod de cztero nibil capiat in
bofeo ilo, nifs (per vifum ¥ foreffariorum heredis) rationabile effove-
pinnt fuum, et talis ferwitus imponetur ¢t ad penamn, e de foreftario
asponcndo fiat tale brewe (which there you may reade at large) Sz
ciflos de wofln convincatur, amitiit cuftodiam, et reflituet daminca, et det
dumine regi mifevicordiam, quod non ¢ in muliere, fi de dote fua fe-
cerit waffum, quia dotem fuan: norn am:ittit, Sfed cufies wel curator ei ad-
Jungatuis, qui impediat ne faciat, ct damna devet refundere.

So as the tenant in dower (and likewife the tenant by the cur-
tefie) had two punithments, w:z. to yeild damages to the value
of the wafte, and a keeper or curate to be appointed to them,
who thould withftand any wafte to be afterwards done by them.

And the guardien had three punifhments. 1. He fhould lofe
the cuftody. 2. He fhould yeeld damages to the value of the

\ : :
waite: and 3. He fhould be fined to the king, for that contrary
to the truft in him repofed by reafon of his guardienthip he did
walte to the difheri{fon of the heire, and this did hold as well 1n
cafe of a puardien in Arozf, as o guardien 1n_fa's.

And the reafon wherefore at the common law the altion of
wafle did lie againft the tenant in dower, or tenant by the curtefie,
albeit they had afligned over their eftates, was, becaufe no aétion
of waite by the common law lay againft the aflignee for waft done
after the allignment, theretore the action of neceflity did for {uch
watte (afier the aflicnement) lic againlt the tenant by the curtefie,
or tenant in dower, which law continueth to this day.

But if the heire granted away the reverfion and the tenant at-
teurned, the altion failed at the common law, as hereafter fhall be
itewed more at large. Hereby it appeareth how neceffary 1t 1s
for the underftanding of this alt, to know what the common law
was, and the reafon thereof, before the making of our f{tatutes,
v h:.-re('}f' you fhall reade moie largely in Bracton both concerning
ih¢ points abovefaid, and other matters ceoncerning walte, worthy
‘i your reading and obfervation.

Lut at the common law if the guardien in #ro/t had afligned over
h:s ellate and intereft, the heir fhould have had an aétion of walte
for wafte done after the aflipnement againft the aflignee, for

}lﬂ T . - - < - - -
- Was guardien m g, and {o within the rule of the common
LT, ‘ ‘

(1)

/ Hﬂ?ﬂa" EVY a’cﬁrﬂ:ﬂ, S:f:.] Here the perfons are not named

"0 ihall have the a&ion of wafte, but that is left to the common
{‘f;: 0 judge thereupon, of which matter you fhall reade plen-

Aally 3o our beooks, and it were too long to be here inferted,
| neither

ib, 130. 8 R. 2,
tit. Attachmeng
fur prohib, 13.
Bract, 1. 4.

fc. 233,

Vide W, 2, ¢c. 14.

Bl‘.‘ﬂ&. I*D. 3 15"
310,

* Foreflarius in
ancient authors,
is taken for cyj=
z0s bofcori, a
woodward.

J0 H. 1.
Waft, 133,
20 H. 3. ib. 139,

14 £. 3.
Walt, 146.

Temps E. 1.
Waft, 132.
30 E. 3 Iﬁf
23 E. 3. 23
40 E. 3. 33
31 H. 4. 18
Do&t. & Stud,
1. 2. ca. 1.

F.N.B. 56

Bract. ubi fuprae
Firfy partof the

Iﬂ&it. fE&- 67-

F.N.B. 56. b
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5 H.7.17.
Lib. 11. fol. 33,
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33 L. 3o Waﬂ:,
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11 E. 3. receit
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Glocefter.

neither doth it tend to the expofition of thas alt being left (o the
common law.

(2) Brigfe de aafle.] Brewe de waffo. Of this word waflis;
you may reade in the firlt part of the Inttitutes, fect. 67. onely thj;
may be added that neither this act, nor the ftatute of Marlebridee
doth create new kinde of waftes, but dce give new remedies forold
waftes ; and what i1s waile, and what not, muft be deterinined by
the common law.

(3) Home que ticnt per la ley d’ngleteirve.] Here tenant by the
curtefie is named for two caufes : 1. IJor that albeit the commop
opinion was, that an aétion of waite did lic againit him, yet fome
doubted of the {fame, 1n refpe&t of this svord senct 10 the writ, for
that the tenant by the curtefic did not hold of the heire, but of the
lord paramount, and after this act the writ of walte grounded there-
upon doth recite this {tatute.

2. For that greater penalties were infliCted by this a&, then
were at the common law.

(4) Ou en auter maner a terme de vie.] If a leafe be made guan:
din jola fuer’, or guam din fe bene gefferit, OY qusiique promotus fucrit,
{Fe. 1n all thefe and like cafes they are 11 Judgement of law leafcs
for life within this act,

Upon thefe words there be many conclufions worthy of ob-
{ervation.

Firft, albeit the aflignee of the tenant by the curtefie, or teant
in dower, is within the letter of this law, for he holdeth in fome
manner for life, yet no action of wafte fhall be brought by th:
heire againft the affignce, but onely againft the tenant by the
curtefie, or tenant in dower; for in conftruction of fltatutes, the
reafon of the common law giveth grear light, and the judges, os
much as may be, follow the rule thercof.

But if the heire granteth away the reverfion, and the aflignee
attorne, there the grauntee by this ftatute thall have an action c:nf
walte againft the aflignee, and the plaintiffe mult declare upon this
ftatute : for (as hath been faid) in that cafe there lay no action of
wafle at the common law, fo as in this point our act is introduttery
of a new law.

z. 1t the heire had graunted his reverfion expedtant upon an
eftate in dower or by the curiefie, the grauntec thould not have had
an aftion of walte againft tenant in dower or by the curtefie ot
the common law, for that the privity was deftroyed, . thereiore
the grauntee in an aion upon this ftatute doth recite the
ilatute. o

3. A leflce for his own life, or for another mans life, is within the
words and meaning of this law, and in this point this act ntro-
cduccth that which was not at the common law. |

4. If a leafe for life be made to A. the remainder for life to ]:;
he in the reverfion fhall have no aéion of walte againtt the fiik
leflce, for then the eftate of him in the remainder fhould be de-
ftroyed, and fuch conftru@ion muil be made to preferve the cliate
of an eftranger, in whom there is no fault or default. But if hti
in the remainder for life dicth, then the wafte is punithable as wel
bcfore as artter his death. _ \

% . If a lcafe be made to A. for his life, the remainder 0 ]
for the life of B. if A. doth wafte, an aion of walte doth it

: . . i R .4 ot
againft him, for the wrong doer hath both the ftates in lum, Hh[:h?it

Cap. ¢,
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that opinion was {ir James Dier chiefe juftice of the common
pleas, Pafch. 18 Eliz. _ _

6. If a leafe for life be made, the remainder for years, an action
of wafte fhall lie againfl the lefice, for the recovery therein jhall
sot deflroy the terme for yeares.

7. Fem’ lefive for life taketh huiband, the hufband doth wafte,
the wife Jieth, the hufband fhall not be punifhed by this law, for
the words of this a&k be, bome que ticnt, &3¢, pur «wie, and the huf-
hand held not for life, for he was feifed but in the right of his
wife, and the eftate was in his wife.

3. An occupant is within this law, for the words of this alt (as
hath been faid) are hbomre que tient, which are more hiberall words
then if the ftatute had fpoken of a leafe or demife, and certain it
is that the occupant holdeth for life, {o it is of the lord that entreth
on hic villein tenant for life.

9. He that hath an eftate * for life by conveyarce at the com-
mon law, or by limitation of ufe, 1s a tenant within this {tatute.

1n. A leafe for life is made, the remaindcr over in taile or in fee,
he in the remainder fhall by this at have an ation of walte; for
the words of the ftatute are generall. _

11. Albeit tenant in taile gpres pofhibility of i1flue extinét doth
hold but for life, and fo within the letter of this law, yet 1s lie out
of the meaning thereof in refpet of the inheritance which was
once in him, in refpeft wherecf his eftate 1s by law difpunifhable
of waite, but his aflignee fhall be punithed for wafte by this
ftatute,

12. It is to be obferved that fuch remedy as the heire had
azainft the tenant in"dower, and tenant by the curtelie, &c. by the
common law, fuch remedy had the leflor and his heires againtt the
nrmors for life or yeares by the ftatute of Marlebridge, which
remaineth to this day.

(5) Ou des ans. ]
Cﬂ.p. 23,

Lenant by flatute merchant, or flaple, or e/egif, are not within
this a&t, for albeit they have but a chattell, yet are they not tenant
for yeares.

Although the words of the a& be tenant for yeares in tha plu-
rall number, yet tenant for a yeare, or halie a yeare, &c. 1s within
this a&t.

E}xccutors or adminiftrators of a terme for ycares, though they
hold in awter dreir, fhall be punifhed for wafte done in their time,
butnot in the time of the teflator, or inteftate.
~Two exccutors be of a ward, the one doth wafte, the ation
Iif?th apainit him onely. See more hercof hereafter, and note the
dl';f:rﬁty. )

Tenant for vcares graunts his eftate upon condition, the leflee

d?th wilte, the grauniee enters for the condition broken, the ation
“rvatt is to '
l':'i%:;'f: for life,

venant by the curtefie, or other tenant for life maketh a leafe
YT yeares, he in the reverfion confirmeth it, tenant by the curtefie
d‘f‘}a an altion of wafte lieth again(t the leflee.

Lenant for yeares of a moity, third, or tourth part pro indivife
tuieth a terme for yeares, he is within this aét; and fo 1t is of a
“iaaat by the curtefie, or other terant for life of a moity, &e. 1'{. n

ike

See before the ftatute of Marlebridge,

be brought againft the grauntee, and {o it 15 1n caie of

3o1

4. E.3.18,
7 E. 7. 18,
F.N.B. 50. ]’lg

46 E. 3. 72,
4.0. tit. Wafte
Statham.

1.:b. 10. fU]. ITe
Southicots cafe,

43 E. 3. 19.1. 6.
fol. 3. Le D. de

Worceflers cafles

Lib. 0. fol. 98.

[ 302 ]

*Hil. 16E.71.1n
Bunco Rot. 613.
Buck.& Rot.71.
Heretord.

TEmPS E- Ia
Waft, 126.

39 k. 3. 16,
45 E. 3. 25.
Li. rr.fol. 83,
Ewens cafe,

27 M., 6. Aide
Stathame

29 E. 3. 1. b.
Dodét., & Srtud.
ki, 2. ca. 1.
Mailb. c. 217,

l. IT. f(}]- SI- be
Bowles cafe.
Regift. 72.

16 B, 5. Waft,
1c0o. 21 L. 3.26.
Doét. & Stud.
fo. 66.b. F.N.B.
53. h.11. 6.f0.37.
Firft part of the
Inftit, feét, 67.

18 E. 3. 17,
10 E. 4. 1,
21H.85.Waft. Br.

3E- p WaftE, 33

30 E, 3. 16,

3 E. 3- 26- .

10 E. 3. 32,
44 E. 3. 34.
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g H. 6. 171,
12 E, 4. 2.

21 H, 7. 0.
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like manner if two be plaintiffes, and one of them 1is fummoneg
and fevered, a moity fhall be recovered. ’

Tenant for yeares or for life aflignes over his leafe for yeares,
or eflate for life, excepting the tirmiber trees, and after wafte j
done in felling downe the trees, the action of walte 1s maintaizabl,
againlt the aflignee, for as to the lefior they are not fevered fron
the iand.

Tenant for yeares, or for life affignes over his eftate, and
notwithftanding takes the profits, an allion of walte licth againg
the firlt leflee, and fo it 13 of meane aflignes, the altion lier)
arain®t him that taketh the profits, but this 1s by the ftatute of
11 H. 6. cap. 5. for in that cafe the pernor of the profits did not
hoid the land.

‘I'wo joyntenants for yearcs, or for life, onc of them doth wafle,
this is the wailte of them both, as to the place wafted, and yet the
woids of the alt are, (bome que ticnt ) but treble damages fhall be
recovered azainft him that did the walfte oncly.

‘T'enant for yeares or for lif: doth walte, and after afligneth over
his eftate, now the words be ((home que tieat), Sc, he that hollen
for life or for ycares, and after the aflignement he holdeth not tie
land, yet {hall the aflion of watle be brought agamft him in the
ienct, becaule in the eye of the law he istenant as to the action of
wille, and againft him that was the wrong doer did the action ac-
crew, which he cannot avoid by his aflignement, and againft him
fhall the treble damages be recovered and the place walted, and fo
it 15 of the meane aflignes; a juft interpretation that he that did
the wrong fhould anfwer the fame, and this 1s the caufe that ge-
nerall nonteaure is no plea in anadlion of watfte, but fpeciall non-
tenure may be pleaded, as the granting over of his eitate, belor
which graunt no waite was done,

(6) Ou feme gue tient en dower.] This is to be underflood of ail
the five kindes of dowers whereot Littleton fpeaketh, wiz. dower
at the common law, dower by the cufiome, dower ad q/’f:'ffn
ecclefie, dower ecx ayenfu patris, and dower de la pluis beai,
and againft all thefe the acion of wafte did lie at the common
Iaw,

(7) Et celuy que forra attaint de «vafe.]  As 1t hath becne
faid, if one joyntenant doc the wailte, both thall ke attuinted of the
wafte, &c.

In an a&ion of walte brought againft tenant by the curtefie,
tenant for life, tenant for yeares, or tenant in dower, which before
hath been named in this a&, the entry of the plea of the tenan
Is quod predic? (talis ) non fecit waftum, and yet all thele by con-
firution of law thall anfwwer for the watte done by any ftrangeh
for he in the reverfion cannot have any remedy but againit the
tenant, and the temant {hall have his remedy againft the wrons
doer, and recover all in damages againit him, and by this meant
the loile thall light upon the wrong doer ; tor voluntary walte I;H
permiflive wafte is all one to him that hath the inheritance. ﬂ”ii
if the wafte be done by the enemies of the king, the tenant fha
not anfwer for the waltc done by them, for the tenant hath 113 Tﬂ;
medy over againft them. T‘he fame law it is if the walte be -#sz;
by tempeft, lightning, or the like, the tenant fhall not 301“’6{1 of
it. It is adjudged in 9 E. 2. that if theeves burn the houic

. - .oy . - - ‘_{.‘ th!’:
tenant for life, without evill keeping of lcilees for lives iUl 1::1_1.0{:

C'clp. 5.
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1eflce {hall not be punithed therefore in an action of wafte; nota

:he cafe of fire, &c.
A. feifed of land in fee acknowledgeth a ftatute merchant, and

snleoffeth B. who letteth the fame for life, the land is extended
upon the ftatute, B. bringeth an attion of wafte againft the leflee,
h: may plead this execution, &c. before which execution no walte
done, tor the pofieflion of the land 1s lawfully taken from him by
ccurte of law, which he could not withitand, and if he fhould be
purithed for walte, he fhould have no remedy over.

So it is if a man make a leale for yeares, and put out the leflce,
and make a leale for life, the leflee enter upon the lefice for life,
and doth wafte, the leflee for life fhall not be punifhed therefore for
the caufe afcrefaid. '

393

If tenant in dower be of a mannor, and a copibolder thereof 42 E. 1. Waft,

commiit walt, an aflion of watte lieth againft tenant 1n dower.

If an infant be tenant by the curtefic, orleflee for life, or yeares,
he fhall anfwer for the wafte done by a ftranger, and have his re-
medy over, though fome have holden the contrary, for in that cafe
alfo the lofle fhall be upon the wrong doer; and {o it 1s 1n cafe of
a feme covert, for the priviledge of infancy and coverture in this
cafe fhall not prevaile againit the wrong and difherifon done to
him that hath the inheritance, efpecially when they have their re-
medy over, and the eftate 1s of their owne purchace or taking.
And {o 1t 15 if a lea{e be made to the hufband and wifc, and the
hufband doth walte and dieth, if the wife agrecth to the eftate, fhe
fhall be penithed for the wafte done by her hufband i1n iike man-
rer, as it a ftranger had done the watle, and atter the death of
her hufband fhe is in frem the leflor, and 1t the a&ion had been
browzht againft the hufband and wife, the writ thould bave been
g.nd jecerunt waffum, fo as 1t was as well the wafle of the wife, as
of the hufband.

(8) Perdra le chnje que il aver avafle.] ‘That is, thefe foure te-
natts before named fhall lefe the thing which he hath wafted, but
1t 1S cver rendred amnittet locir: "r'.h’IﬁéIfh‘.?H. )

* It wall be committed in a houfe fpasfim in divers feverall
prts, the whole houfe fhall be recovered, although all be not waft-
vl In auncient time it was holden § by {fome, that if the hall were
watied, the whale houfe {hould be recovered, for that in thoit dayes
the hall was the place of greateft refort, and ufle, in {o much
as the whole houfe was called by the name of the hall, as IDalehall,
e but the purview of this adt is, that he fhall lofe the thing that
he hath waled.

Sultis of a wood, if waite be done fparfinz, though all the wood
bfi: net wafted, the whole wood fhall be recovered: and the reafon
¢t both thefe cafes was, for that if walte were done fparfizzin houfes
Or woods, that by the conftru&tion of thefe words, the whole fhould
be recovered, for that otherwife the houfe that was for the habi-
‘ation of man, or the woods that {o many wayes wcre for mans
heceflary ufe, could not be enjoyed, neither by him that had the
iacritance, nor by the tenant without continuall trefpafling the
iﬂﬁ};o th.e other, et beni judicis off caufas litium dirimere ; but if

alte were done in one part of the wood that might be conve-

mently divided from the reft, that part only is loczs wafiarus, and
fhali be recovered, ’ ’ ’ g

And

10.1.
Doét, S Stud.

Temps E. 1.
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3 Ee 3- 13.40,
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10 Er 31 I?. :
42 i
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*Temps, E. 1.

Wafle, 127.
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Tl 304 ]

4 L. 6. Wafte
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.. And fo it is of brook medow, if the tenant plough it up jpag,
(as hbath becn before faid.)

nH.7.Walt,141. A tenant for life or yeares of a parke, vivary, warren, or dov..

Pl.Com.in Cafe houle, if he deftroy the deere, or the fifh in the vivary or ponds,

diMif{:f'ﬁ or the game in the warren, or the doves in the dovehoufe, if js

.fifé‘;‘E'al_e’97' wafte, and hee that. hath the inheritance fhall recover the park,

Watt, 128. vivary, warren, or dovchoufe, and therefore the makers of thi;
alt meaning to include all kinde of walfts, ufed this generall woid
[clesi.] |

And {o it is if the tenant kill fo many of the deere, fith, Tame
or doves, as therc be not left tuflicient for ftore having regard to
the number that were there when his eftate or intereft was created
or made, this is walle, and {o it was holden, Patch. 15 Eliz. in com.
muni banco, et fic de frmnilibus.

iExile and defiruttion of villeins by tallage and oppreflion is waf,
and this act {uwa [ perdra le chofe. ]

1 E. 2. Wafte, 2. (9) £t cufier cco face gree de treble de ceo gue le awafle ferra
¢ £.2. Walt, 2. fgx0,]  Concerning cofts in this adtion {fufficient hath been
IGI_II_L(?' ”'; '35 {poken, ca. 1.

. A.Jé.q}c;, 1. The plaintiffe fhall not recover damages for any wafte done
11 H. 7. per hanging the writ, and therefore the plaintiffe may have a writ of
¥incux, 8 E. 2. effrepement in this altion, e fic de fimilibus.

Wait. 113- . Leflee for yeares committeth waft, and the years doe expire, yet
;7% = 1121110 fhall the iofilor have an aflion of walfte for the treble damages, al-
2EL 6 1o though he cannot recover the place wafted, and though the flatue

F.N.B.6o. 0. bein the conjun&ive, peidra le chofe, E5c. et ouffer ceo face gree, E
Lib. 5. fol. 315. for as there was at the common law two forms of attions of walle,
E‘fj;lhfj cle. oz, in the zewct, as againft tenant by the curtefie, &c. and in the
e renuit againft the gardein after full age, fo upon this act the like
kinde of formes is framed by equall conftrution, @w/z. in the fenet
to recover the place walted, and treble damages, and in the tem?

to recover trchle damages only. ' _
But thisis to be undcrftood when the terme expires by effluxion
of time, as in the cafe of a leafe for years, or when tie cftate de-
46 E. 7.25. termines by the a&t of God, as when ceffi gue wie dieth, or when
the eftate is ended or defeated by the aét and wrong of the tenant,
1. 2. Waft, as when he makes a feoffement in fee, or commits any other for-
ico.3 H.6.10.  feiture, and the leffor enters, yet the leffor fhall have his action of
45 3.9 wafle; but when the tenant commits wafte, and after furrendret:
to the leor his cftate or terme, and he in the reverfion agreeth
thercunto, he fhall not have an action of wafte in the fenuit, for he

(:;Iéﬂ%"r}; cannot by his owne act alter the forme and nature of his aftion
1g H. 6. .11. 00, from the rener to the reanit, and he cannot plead, devant quel fur-
v2 H. 4. <. venacr il wafle fait.
X _,H' . ?‘T"”ﬁ"’ An aftion of wafte 1s brought againft the leflee for years, of
Ef{rji.ci_} againft tenant prr ferme dauter wie, and hanging the action tie
12 R, 2. term expires, or e’ que wie dieth, yet the writ {hall not abateé, for
W.il, oy, that an aétion of walte (as hath been faid) lieth onely for the
dainages in thofe cafes, which he fhall recover in that action then
depending., . :
{ 305 ] In an a&ion of wafle againft a leflee for life for wafte Elonc En
-3 ko 3. Judge- threeacres.the defcndant claimeth fee, whereupon iffue 15 joynce
ninty 255 tne jury findes againft the defendant that he hath but an eftate for
life, and enquired further of the walte, and found the wafte done

. c : 1€
1 one acrec onely, the plaintiffe cannot have judgement forlglc
Wi
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ohole land, iu refpelt of the forfeiture and treble damages; for

that judgement 1s not according to _tliis act, thatis to fay, of the
place walted, and treble damages 1n relpelt of the place wafted,
herefore he had judgement according to the ftatute of the one
.cre and treble damages.

Upon this branch it hath been rececived for a certain rule, that
¢ walte ba committed, and he in the reverfion dieth, that the ac-
von of wafte fatleth, for that the helre cannot recover damages for
the wa'te done in the life of the aunceftor, and the wafle was not
done by the ¢ifheritance of the heire, and yet the law doth extend
mie attion of walfte favourably as much as with convenience may
be, left walle which 1s hurifull to the common wealth fhould re-
maine unpunifhed ; and therefore if two coparceners be, and they
makz a leafe for life or yeares, and the leflec commit walle, and
one of them hath iflue and dieth, and after the leflce commic
walteagaine, albeit the writ fhall fay that both the wafts were done
to the difheritance to the aunt and necce, yet fhall the aétion be
maintained, and the judgement fhall be feverall, though the ac-
tion be joynt, for judgement fhall be given for them both for the
plice wafted, and the damages treble for the walte done in their
owne time, and the aunt fhall have a {ole judgement for the whole
damages for the wafte done 1n the time of her filter by furvivor,
which 1s a Jeading cafe, and worthy of great obfervation.

(10) Lt err wafle fait en parde.] There is gardein in chivalry,
and gardein in focage: again gardein in chivalry is twofold, gar-

dein 1 droit, and gardein 1n fa/¢ of the graunt of the king, or of

the fubjet; alfo both thefe are either gardeins by right, cr gar-
deins by claime and pofleflion without right: likewile gardein in
focage 1s two-fold, «wiz, oavdein by right, who 1s called zazor
sropiries, and gardein by polleflicn and claime, who is called szror
alicnus,

4
wait lic 2t the common law, but none of thefe gardeins fhall be
citrged but for the voluntary or permiilive walte, and not for the
walie done by a firanger, But if there be two joyntenants of a
ward, and the one doth wafte, this is the wafte of both, for he is no
ianger, 3 1. 2. 18.

[fthe gardein fuffereth a flranger to cut down timber trees, or
t]f’_Pfdﬁrfltﬁ any of the houfzs, and according to his name of gar-
{
titc ward 1n his cultody and keeping, nor to forbid and withitand
e wrong doer, this fhall be taken in law for his confent, for in
tms cale, g non probibst quod probibere potefl, affentive wideinr.

:'“md if fuch waite and deftruftion be done without the knowledge
ﬂ]{ the gardein, or with fuch number as he could not withftand,
“ith ought the gardein to caufe an aflife to be brought againft
luch wiong: doers by the heire, whercin he fhall recover the free-
1oid and damages for fuch wrong and difherifon: fo note a di-
verfity between the intereft of a gardein created by law, for there
"0 aflife the heir fhall recover damages, but otherwife it is in the
CJLE %fla leafe for yeares, ':vhich i3 the leffors own adt.

" ;L g.wdu? d_.gr.h wilte, 2nd afeer aﬂig'neth-over his intereft,
n of walte ljeth againft the grantor in the zexet.

d T 1 T . - - -

- Note that the altion of wafte acainft the gardein is generall,
Cf qsy ™ 4.y FoD ; - .  a .
e, Son de tervisy, o quas buabet wel babuit in cuffodia de

horeditate

Againit all thefe both a probibitien of wafie, and an altion of

' 1 . .
il aoth not endeavour to keen and prelerve the inheritance of
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hzieditate predict’s which writ doth extend as well to the gardely
in focage as in chivalry.

(11) ¢ Perdra Iz pard, et remdra al beire les damages del wafte.]
So as if the heire bring his altion of wafte within age, the judoe.
ment by this a&t is, that he fhall lofe the whole wardthip, not /oy
vaFatum enely, and #* yeeld to the heire {ingle damages, if the wa.
thip be not fusiicient to f{atisfie the damages; {ee before what tje
judgement was at the common law,

But then it may be demanded, What 1f the gardein commit
wafte, and the heire did not, or perhaps could nct bring an aion
of wafte, being done fo neare his full age, or ha.ving no notice
thcreof, what remedy hath the heire after his full age, for the gar-
dein cannot lofe the wardthip, for his eftate is ended, and it fecmeth
by the Ictter of the law that he muft bring his ation upon this fta-
tute within age, for the words bee [ perdra la garde.] To this
1s anfwcered that the heire at his full age fhall have an a&ion of
wulte, and recover treble damages by this at, for the wardfhip
cannot bee loft, and the wrong and difherifon done to the heire
ought to be fully recompenced, and the ftatute hath annexed treble
damages to the altion of walfte, as if it were enacted by parliament,
that an action of walfle fhould lie againft tenant in taile apres pofif.
therein treble damages fhould be recovered as incident or annexed
by this law to the adtion of walfte.

And wherefoever the common law gave fingle damages againit
any, this aét doth give treble, unlefle there be any ipeciall provi-
fion made by this a¢t. Allo in an aétion of walfte, the jurors fhall
have the view of the place wafted, &c¢. as an incident to the attion
of wafle, for in the aétion at the common law the jurors fhould have
had the view,

The law appointeth not of what value the wafte fhall be, neither
in the cafe of the foure tenants firft before mentioned, nor in the
cafe of the gardein, who is to lofe all for wafte done 1n any part,
Herein the rule of Brafton 1is good, Paflum erit injuriofum, if
vaftum ita modicum fuerit, propter quod non fit inquifitio Saciend’ ; and
de minimis nom curat lex ; for wafte done to the value of xx, d.
(which now is v. s.) the gardein loft the whole wardthip.

If a feme feigniorefle take hufband, the tenant holding by
knights fervice dieth his heire within age, the hufband doth watie
and dieth, the aétion of wafte lieth againit the wife. So 1fanin-
fant be gardem in chivalry, and doth walte, an altion of waﬁ.e
lieth againft him, for he 1s within the letter and meaning of thils
law made agamit wafte and deftruction.

(12) S le gard’ perdue ne fufhft a la value des damages, avan _/J
age dv srcfine le garde.] Sce a notable record upon this branch 11
the {ame veare that this ftatute was made.

A. hath the wardfhip of Blackacre and the heire of B. and
Whiteacre and the heire of C. per caufe de gard, A. doth wafte In
Blackacre, ke fhall lofe but Blackacre, for that waifte is done 0113!)’
to the difherifon of that heire; and fo it is if he doth wafte 10
W hiteacre, he fhall onely lofe that acre for the walfte done there
to the difherifon of that hetre. .

. ant 11

At the common law in cafe of tenant by the curtefie, te€D .
dower, or gardein, the heire, &c. might have entred mt?ftﬁc
houfes and lands to fee if waite were done, to the end thati

: ; : . nd
found any waile done, he might bring his action, and to thii;h:

Cap: s
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might the heire or he in reverfion fend any other to that intent

now this act giving an action of walte againft tenant for life, and

tenant for ycars, doth impliedly give authority to him in the re-

verfion either by himfelf, or by another to enter into the houfes or

lands fo letten for life or years, to {ee if any walte be done, guia

guando lex aliquid concedit, concedere <videtur et 1d, per quod devenitr

of iled, and thereiore he in the reverfion may lawfully enter, to

fee it any walle be done, whereupon he may ground an acion upon

this {tatute.

An aftion of walte lieth not upon this aét in the court of ancient 28 . 6. 25.

demeine, becaufe that court fails of the incidents to an aétion 7 - 6. 35.

of waite, wrz. to award a writ to the fheriffe to e¢nquire of the EﬁHﬁﬁff'g

vafte, &cC. ' _ ) 20 li. 3. Watt, 32,
If a tenant for life or yeares commit wafte, {o as he in the re- 38 Al p. 1.
verfion 15 intituled * to his altion of walfte, yet if the tenant repaire 42 E. 3. 22.
the e before any action brought, e 1n the reverfion cannot have = [ 307 .]
an altion of walte, but the tenant muit plead it {pecially: but if
the tenant doth repaire 1t atter the writ brought, and before he
hath duy to piead, he cannot plead it in barre of the ation.
Upon the confiruttion of this aé, whether 1n this mixt allion
the place wafted 1s the priacipall, or the damages, {ome queftion
hath been made, and 1n divers refpeéts the one is more principall
then the other, for in refpe&t of the antiquity againft tenant in
dower, and the tenant by the curtefie, the damages are the prin- 40 E. 3. 37.
cipall, as hath been before thewed; and therefore they fhall be 38 E.3.2z27.
lometime preferred, wiz. the plaintiffe to have exccution of the I
damages before the place wafted. Dut in refpe&t of the quality,
the realty is ever preferred before the perfonalty, and therefore
I watte, if the dofendant confefle the adtion, the plaintiffe may 34 H. 6. 7. 5t
have judeement of the land, and releafe his damages, which \‘S"Hé}cts{}.
proveth the realty to be the principall, and an accord 1s no plea f:m. I‘:EL;S
m an action of walte in the zewer, for omne majus digium trabit ad xy H. 2. 13.
Je minus., 13 H. 7. 20.
And in an a&lion of wafte there fhall be fummons, and feverance, 1-ib- 6. fol. 43,
for the writ is ad exbearedationen, and the aftion of walte is a plea ‘é‘qt Blaj{f cales
reail: in an ation of wafte brought by two in the zenuit, a releafe 9 H35T;5
O}f the one is a barre to both, but otherwife it is in the fewer, for 3o H. 6.
tiere it barreth but himfelfe. barre 39.
has have we endeavoured to expound this excellent law
enatted pro bono publico, for prefervation of buildings for the ha-
b'ltﬁtlﬁn of mankinde, and of woods and timber, fometime one of
the _bmufiﬁlll, and profitable ornaments of England, and generally
gindt all wafte and deltruftion by particular tenants, which law
b*-:lﬂg very pemall, and fhortly and artificially penned hath beene
With great wifdome and judgement expounded in our bookes, and
1y be a light to many other like cafes. Fide Magna Charta,
“p. 4. Marlebridge, cap. 23. W. 1. cap. z1. W. 2.cap. 14. 21.
20 kL 1, Ve, Magna Charta, 124. 28 E. 1. ca. 13. Sce'the firfl
PIrtof the Inftitutes, 1c&. 67. 71. 580, 381, 382. 492. §70. 573>
14577+ 585, 586. 666, 667, 668. 674, 673.

1L, Inst. Aa CAP, -
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CAP. VL

URVIEN ¢ff enferient, que f2 IT‘ is provided alfo, that if a mapy
heme mourge (1), & et plufsrs die, having many hectres, of whom
beires (2), cont lun ¢ff fits ou file (3), one is fon or daughter, brother of
Freve on foers nephoww on niece (4)y & fifter, nephew or nicce, and the other
les auters [ont cn pluis longe degreey, be of a further dearee, all the heirs
touts les beires deformes (§) eyent re-  fhall recover frem hencelorth by a

COUCTIC per

JE’/)It‘?‘ (6).

Brat, |. 4.

fol 254. 287
Bt sol. 131- b.
¥lea, lib, 5.
cap. 2,

{ 308 ]

Ten.ps, L. 1,
3 NOTe N ac-

tion, 2 3.

<2 L. 1. 1b, 1.3
19 X.2.1b. g1,
y: .3 1h. 29,
1c ¥.3.1b. 371,
]';LE 3- ih-lli

bricfe  de  mortdanun- writ of mortdaunceftor.
-/

(Fitz. Joinder, in A& 11.31. 34,35, 36+ 1.Inft. 164. a.)

Tt appeareth by cur auncient authors that this act is made i af.
firmance of the common law, for Bra&on faith, Cum fit affifa mortis
aileccfioris conjungenda cum confanguinitate, non erit poft recurrendun ad

preccife de cenfarguinitate, fed ad affifam mortis, quia perfona qu@ pro-

piuquior ¢ff, et facit clfifcne, et trabit ad fe perfonain ef gradum rmos

Ziorem, ul ibi potins procedat affifa, quam precipe, quia illad quod of
ncijus remolum non trahbit ad fo qued et majus junctum; Jed € contraris
in cmné eafuy ct bene poterit qualibet iflarum conjungi cum alia alfione,
quia qucel bet loguitur de feifina cjus quam habuit die quo obiity qued
men off in brevi de vefdo, et ng.:ffz'ﬁgt de pofleffione et non de pros
prietare.

So as it appeareth by Brafton that the abovefaid rule doth not
hold onely 1n cafe of mordauncelter, but 1in the writ of aiel
and befalel, which is alfo a proofe of the common law, for this att
naimeth the ailife of mordaunc’ onely, and his opinion 15 approved
by our books.

Alfo this alt extends to dying feifed after the flatute, ant_i yet
like joynine fhall be in the writ of mordaunc’, aiel and befaiel of
dying {eifed afore the flatute, which is another proofe of the com-
mon law., Andthe famelaw itisin a formedon in the defccm_ler,
and 1 writs of entry fur diffeifin to the common anceitor, and In 2

24 5. 3.7 15, 28. Sur cui in wita, writs of entry in cafu provifo, confimili cafu ad con-

. 7
48 . 3. 14
27 E. 5. Bg.

30 E. §. Joyn-
dre cnaétion 16.
19 E. 2. Judge-
moent 2139.

g E. 3. 185.

“this law.

muncme legem, and the like, the aunt and the neece fhall joyne at the
common law,

'T'o know what the common law was before the making of any
ftatute (whereby it may be known whether the act be introdu&ﬂr?'
of a new law, or afirmatory of the old) i1s the very lock and key
to {ct open the windowes of the ftatute, as partly appemeth by that
which hath been faid, and particularly 1n the expofition of this it
fhall appeare. v

(1) S7 home wmourge.] Hereby 1t appeareth that one nght
muit defcend from one aunccitor, or elfe the cale 1s not within

If two coparcencrs die feifed, and a ftranger abate,
the necce fhall not joyne in a writ of mordaunc’ but hav
writs, the one a mordaunc’, and the other a writ of aiel I
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In like manner if two coparceners be diffeifed, the one hath
iTue and die, the aunt and the neece fhall not joyne, for they have
not one right, but feverall, and therefore they muft have fe-
verall aétions, but when they have recovered they fhall hold in

coparccnery.

(2) Plufors beires.] Divers heires either in pcavelkinde by the

cultome, or heirs females coparceners by the comnon law, for this
a& extends to both of them.

(3) Dont lun eff fits ou file, &c.] By this it appears that this
2& extends as well to heires by the cuftome, as by the common
law.
Theaunt and the necce bring a writ of mordaunc’ of the dying
[eifed of the father, the aunt 1s fummoned and {evered, yet the neece
(hall proceed and recover the moity (although fhe dlone could never
have a writ of mordaunc’ of the dving feifcd of the grandfather)
becaufe the writ was rightly and duly commenced, and when the
neece hath recovered, the aunt may enter, and enjoy that moity with
her; for therule of the law is, thatin all cafes when coparceners, or
joyntenants may joyn in ation, and have one and the {fame remedy,
there if one be fummoned and {evered, and the other {ueth forth
and recovers the moity, the other may enter with her; but when
they are driven to feverall ations, or where their remedies are not
equal, there if one recover or continue the one moity, the other
cumnot enter with her, and yet when both have recovered they thall
he coparceners again.

(4) Frece o foer, nepheav on wniece.] Here 1s implied the un-
cle and aunt being relatives, and then here be all the perfons
that may have an affife of mordaunc?, and {o there be one that may
have an aflife of mordaunc?, it maketh no matter how remote the
other 1is,

(5) Dceformes.] So as this law extends to the future, and
not to the time paftl, and yet being made in afirmance of the
common law, the fame law that guideth iz fuizro, raleth alfo 7
precterito,

(0) Eyent recowerie per briefe de mordaunc’.] Thefe words arc
generall, but they have a fpeciall intendment, for as to the da-
mages, the aunt alone fhall recover damages untill the death of her
hulbﬂ.nd, and both of them damages from the death of her fifter,
and {o it is in the writ of aiel, and befaiel, and all this is according
to the cour{e of the common law before the making of this a@, fce
MIc cxpofition upon the firft chapter of this parliament.

CAP. VIL

37
35 H. 6. 23,

10 H. 6. 1o,
19 H. 6. 43,

31 H. 6. Entry
CONg. §4.
Firtt part Intt.
fedt. 696.

See the auncient
authors, ubi fup.

F.N.B. 193.c.

ENSEMENT Ji feme wendey o A ILS O if a woman fell or give in

done en Jeey ou a terme de wvie fee, or for term of life, the land
(2)y teneent que el tient en dower (1). that {he holdeth mn dower; 1t 1s or-

{/‘Jfff’/ff ¢f?y que le heire, ou autery a dained, that the heir,
e la terre deverdit reverter (3)

or other to

whom the land ought to revert after

D s ; .
Wres le deceafe g [femey eit mainte- the death of fuch woman, fhall have

nant Aa2

prefent
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nant (4.) ﬁ;z yeCIUErLe per Z)rig_*ﬁr A - preﬁ:nt Yetovery to demand the land
tre (5) fait de cco en la chauncerie. by a writ of entry made thercof in the

chancery.

Cuftumiry de Norm. cap. 2113, fol. 138, (Fitz. Entre, 7, 84 Bro. Inzrefs, 3. 1 Roll, 161, 11 1,
c. C. 20, Regift. 233,

§ S
Fir(t patt of the
Infiit, felt, 431.

The mifchief before the making of this ftatute was not, where 2

oi{t or feeffement was made 1n fee, or for terme of life by tenant
in dower, for in that cafe he in the reveriion might enter for
the forfeirure, and avoid the efiate: but the mifchiefe was, thae
when the feoffee, or any other died {eifed, whereby the entry
of him in the reverfion was taken away, he in the reverfion
could have no writ of cittry ad comrnmunen: legem untill after the de-
ceale of tenant in dower, and then the warranty coutained in her
deed (as in thofe dayes all deeds of feoffement for the moft part
comprehended warranty, and {pecially when the intended to bawrc
her heire that had the reverfion) barred him in the reverfion, 1f he
werce her heir, as commonly he was, and for the remedy of this mif-
chicf this flatute-gave the writ of entry 1n cafx prowvifs 1n the hife
time of tenant 1n dower, which 1s implied by this word [mainzenant,

Flety, )i 5. c.34. &e.] Thepurview of this at I'lcta rendreth thus, E7 autem quoddar.

o A{T. 57« 29

Al a3 B2
entry 8. FLNGB.
2c7.t. 5 a7,

31 14 M. 7.13,
5. 18 H 0.3,
L}
wd

G" I.".{. I“:ql-lq-f 18-‘

16 All. x1,

Sce the frft past
cf tie Indituies,
fect. 4.33. 203,
F N.I5. 206. ¢.
Bralt. fol. 7213.

[ 310 ]

brewe prowifim de ingrefie, per quod babens flarum, veenperabit doton
alienatan: fer forman flatuti, qued icle efl 5 fi mudier alicnct dotem fuan
in fecdo, wel ad terminum wita donatoris, heres wel alius ad quen
Spectat vewerfio, flatim ipfo falto habeat acitionem petend: datem illam i
dontinico.

(1) Fen?, &e. que tient en dowcer.] The tenant by the curtefte,

or the lefive for life is not within the cafe of this ftatute, but he m
the reverfion unon their alienation (hall have a writ of entry 2 on-
Sfinili cafu by that excellent ftatute of W. 2. cap. z4. guetigfoungu

CVENErit In L‘{I;?CL’Z;&I?‘J:{I, ffma’ L] UFL0 f‘fyﬂf ;'.ﬁ)ﬁﬁrftz:r &1'6*‘:.;:", el 11 CoX T
cafu cadentz fianli ixndigente remedio, £ ¢, concoirdent clerict de -
cellaria in breasi facivndo, ns we fhall fhew more at large when we
come to that {tatute. ,

Tenant in dower taketh hufband, the hufband alicns in fee, he 1
the reverfion during the hufbands life may enter for the Fo:*fe%}mf;
but he cannot have a writ of ¢ntry iz cafu proovifo, for the btliimﬂb
hath nothing but during the coverture in the rigat of the u:lfc, :}ml
our a&t {aith, Fem’ que tient en dorver wvend’ on done, 10 as the ﬂ‘hf.:nﬂ.tlolll
of the huiband 1s not within the cafe of the ftatute, Hnd.{ﬁ 1t 18 4
corfimili cajie when tenant for life take hufband and hc alien

(2) Donz en fee on a terme de wie.] At this time all eftates @
inheritance were fee-fimple, and here (for terme of life) 1530
tended of a {late for the terme of the life of a firanger, and not 10!
the life of the tenant in dower her felfe, for fuch an ellate wrougi
no wrong.

The words of the writ grounded upon this flatatc are o
Lt quee poft dioniffioncm faitarn: ad preafatium B. revert: ff_i"’é‘:‘* ’ “‘Fﬂ,ig:i
exprefiing any eftate, and doth count that the tenant 1n dO“’fj{ 11:'.';1
alien in fee, and the tenant {aith that the tenant in dower 68 .
alien in manner and forme, &c. if it be found that the tcnnﬂt_ﬁr
dower did alien in fee taile, or for life, the demandant ﬂ:xall :CCO:;{’
as it appeareth by Littleton, for auncient formes of writs o ce
cannot be altcred. (3) 40

3} A4

3

aneralf



Cap. 8. Glocefter.

(3) A que le terre ;:*'z;—'~_vera£{ reverter., ]
“nfee, in taile, or for life, clthe_r upon his gwn gift or leafe, or by
afignation, he fhail have a writ of entry upon this ftatute (and in
like cafe & confimnili cafic ) for the words of this aét are generall (to
whom the land oughtto revert) and the words of the writ grounded
upon this ftatute are, Quam clamat effe jus et heereditatem fuam, but
yet an eltate for life, as hath been faid, is within this ftatate.
And this act providing againit the alienation of tenant in
dower, fpeaketh onely of him in the reverfion, becaufe there can
be no remainder limited upon her cftate, otherwife it 1s of the writ

of mﬁm{é cafu, as we fhall [hew when we come to the ftatute of

W. z. cap. 24.

And this aft {peaketh oncly of land which licth in livery, for
the feoflement or eftate for life made by tenantin dower devefteth
the reverfion, ctherwife it 1s of rents, and other things that lie in
s1aunt.

(4) Eyt maintcrant.] That 1s, prefently after the alienation

made 1n the hife of tenant i dower, which writ he could not.

have, as hath been faid, at the common law in the life of tenant in
dower.

(5) Son recowery per bricfe dentre.] This writ of entry goeth by
the name of a writ of entry 7x cafu prowifs, fo called, becaufe it hath
the words of the writ of entry, ad communem legemr (mentioned by
Bracton) with this addition, by fo ce of this alt, £t quee poft dimif=
fronen per ipfum C. (vix, teqentem in dotem ) prafate D. contra formam
Faturi de Gloe’y de comamiri concilio repnl woftiri inde provifi ad preefatuns
B revertt debet per Sformam gjufdem flatuti vt dicit, and of thefe words,
nde provife, 1t taceth his name of the writ of entry 7z ca/i prowvife,

and by thefe words this writ differeth from the writ of entry, ad

cenmmuienr feaen, Hecaufe this writ licth during the life of tenant in
dower by the reference it hath to this a&, which giveth the writ
;'.'n?.;).r!::.?.umz‘, (Te. as hath been {hid.

But the writ of entry a< communem legem lieth not during the life
of tenant in dower, and the writ of entry ad communem legem doth not
malie mention of the death of the tenant for lifc, but ihat muft be
cxprefled 1 the count.

CAP. VIIL

JPURVIEW eff enfement, que les I
vifconts pled’ en counties (1) les
f“’-‘;‘fﬁ's de trefpasy auxy come ils foilent
Jire pledes. Et que nul neit deformes
J”'hjft.’s de tuﬁﬁﬁ? devant juﬂff’{,’s (2),
S ne affirnie per foys que les biens em-~
Prtes vailent 40. s, al meins( 3). Et
Jil Je pleint de batery affirme per
J que fa pleint ¢ff weritable.  Des
Paivs, et dps maihemes, eit home bricfe
,‘ﬁfﬂ?rzg home foleit aver (4). Etgraunt
Yy que los defend’ puiffent faire attor-
~ rncies

counties, as they

Aa 3
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If a man hath the reverfion Fleta ubi fupra.

31E.1. Entry 64.
12 E 2 ibid. Go.
20 E. 2. bre. 1494
7 E. 3. 54,

8 E- 3. 481-

21 Ep 3- I1X,
Y.N.B. Z204.10,

Pl. Com. Coul-
thirfls cafe.

Braét, 1.4.5. 324,

Fleta ubl fupra,

16E, 7.bre, 661,

T is provided alfo, that fheriffs
fhall plead pleas of trefpafs in their
have been accui-
tomed to be pleaded. And that none
from thenceforth fhall have writs of
trefpafs before juftices, unlefs he {wear
by his faith, that the goods taken
away were worth forty .
the leaft. And if he complain of
beating, he fhall anfwer by his faith,
that his plaint 1s true.
woinds and maims, a man fhall have

fhillings at

T ouching:-
his
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scics en tiel pleesy ore appell’ ne gift (5)
mie, iffint que fils foicnt attuints du
trefpas en lour abjence, fort maund’ al
vif’, que 1ls forent prifes (60)y ¢t ezent
adonques ¥ la peine, que ils averont fils

affent cffre prefents quant le judgenment
Fuit rendus. Bt fi les plaintiffes de-
Joraws en ticl trefpas Je fuacent cffoine
opies lo priveer apparans, foit jour
dene jefgues a la venue des juflices er-
raits (7)yet los dcf. en dementives [orent
£1l F‘L’f:’fcf cn tieix thL’L’S) el e auiers
dleesy cu atrachments, et diffres gi-
Jent [8).  8iledefend’ [fe face effaine
del fervice le voy (Q), et ne port fon
gariant (10) at jour que done iy eft
per Jon efforne : oftablie ¢ff que 1l ren-
dra al plaimife Les damages de [a tourne
de xx. s, o1 de pluis, [olongue le difere-
2ion des jiflices (L1 ), et jademains foit
en le greve mercy le roy.

Glocefter,

Cap, 8,

his writ as before hath been ufed
and it is agreed, that the decfendants
in fuch pleas may make their attor-
nies, where appeal licth not; fo that
if they be attainted being abfent, then
the fheriff fhall be commanded to
take them, and fhall have like pain
as they thould have had, if they had
been prefent at the judgement given.
And if the plaintifts from henceforth
in {uch trefpafles caufe themfeclves to
be efloined after the firft appearance,
day fhall be given them unto the
coming of the juftices In eyre, and
the defendants 1n the niean tume thall
be in peace. In {uch pleas and
other, whereas attachmenus and dif-
trefies do liey if the defendant efiom
himfelf of the king’s {ervice, and do
not bring his warrant at the day
given him by the efioin, he fhall re-
compenfe the plainuft damages for

his journey twenty {hullings, or more,
after the difcretion of the juftices, and
fhall be gricvoufly amerced unto the
king.

(Fitz. Bricf. tso. 14 H. &. f. 5. Bro. Attorn. 64. 7.4. 78, 82. 88. Fitz. Efloin, 16, 17.39 41
75. 1164 118, 1928+ Cro, EL 96. 43 EL ¢, 6. 21 Jac, 1. c. 16. Ixcilw, 106. b,

'This aét 15 divided 1nto two branches.

The firft branch is in atirmance of the common law.

"The fecond branch concerning the afhdavit, this s new, and
made in favour of the county court, but expericnce taught, that
this courfe was {o full of danger and trouble, that it was forborne,
and the defendant left to take fuch exceptions as the common law
gave him. - |

(1) Ex countic courts.] This is put for an example, for the hun-
drced court, and the court baron being no courts of record are allo
within this law.

(2) Briefes de trefpas a’c’wa?zfj;ﬁz'ce;.] Writs of tI'Efpafre are J_lere
put but for an example, for debt, detinue, covenant and the like:

Regift. fo. 111,
F-N-B- 47- d,

239. d. but if the trefpafle be </ et armis, where the king upm'thc_con_-
vition of the defendant fhall have a fine, there the {heriffe in his
county cannot hold plea of it, for no court can aflefle 2 fine b“t.?:
Regift. 1y, court of record, becaufe a capias to take the body 1s incident to lt;:
F.N.B. 47- foritis a rule in law, Quod placiia de iranfgreffione contra pacer "‘fgf';.”'
regno Anglice vi et armis faltis fecundum legem et confuetudinei: Angli
Sine brevi vegis placirari nen debent. v
Regift. 11. Neither thall he hold plea oftrefpafle for taking away of chmter{?
¥.N.B. 474 concerning inheritance or free-hold, for it is a maxime in laW; <7

(n ali=
« I

placita concernent’ chart’, feu Jeripe’ liberum tenementum 1angeniias™ .,
: e e .o e . 4 , e 4 Ar - ggﬁ.{h
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guibus curiis quee recordum non habent fecundum legem ot confuctudinems

regni Anglice fine brevi regis placitari non ds‘&f.ﬂfh _ -

(3) Vaillent 40. 5. al meyns.] For as the inferiour courts which
are not of record regularly cannot hold plea of debt, &c. or da-
mages, but under 40s. fo the fuperior courts thatare of record cannot
holdi plea of debt, &c. or damages regularly, unleffe the fumme
amount to 40 s. orabove. Now the ounce of filver was at the time
of making of this alt but 20d. and now it 15 above thrice {fo much ;
for the wiflom= of the common law was, that men fhould not be
troubled for fuits of {fmall value in the kings courts, but that they
fhould be heard and determinsd in the country with {mall charge,
and little or no travell or loffe of time, for 1t was then accounted
zoainft the digmity and infti:ution of thofe high courts, to hold
plea of {mail or trifling caufes, Ne dignitas curiarion illarum vil feeret,
¢t ng materiam fuperaret opus 3 otherwife the law that was inftituted for
the quict of man, and for his defence, might be abufed to his
charge, vexation, and offence. '

Now as the fuperior courts ought not to incroach upon the infe-
riour, {o the 1inferiour courts ought rot to defraud the fuperiour
courts of thofe caufes that belong to them. For example, if in the
county court, or other inferiour courts, they thall divide a
debtof xx. l. into feverall pleints under 40 s. in this cafe the de-
fendant may plead the fame to the jurifdiction of the court, or may
have a prohibition to ftay that indiref {uit, for as an ancient
record faith, Contra jus commune eoff, petere integrum debitum ex-
cedens fummam 40 5. per diverfas querclas, per parcellas, fiilicet, 39 s.
11 4. 0b, q.

The maxime of the common law is, Quad placita de catallis, de-
bitis, Fe. quee ﬁmmmm 40 s. az‘z‘z}zgfz?zf, el eam exceduit, ﬂ*.:"zzzz-
avm Alegem et coufictudinent Anglic fine brevi regis placitari mncn
dilint,

And thele words, fne brevi regis are matcriall words, for by the
kings writ the theriffe in the county court may hold plea of goods,
dfff?tS,_ &c. above the value of 40 s. and by force of the kings writ
Efjulhcies, he may hold plea of anobligation of what fumme {oever,
‘or example of 1000 marks, the which writ 1s in nature of a com-
mifiion to the fhertite to hold plea of d=bt above 40 s. the words of
which writ ave, Rex wicecon’ Jalutem : Preacipimus tibiy quodjuflicies A.
‘Ef""f Jifle €t fine dilatione reddat B. mille marcas, quas el debet, ut aicit,
Ccne amplins inde clamorem audiamus pro defectu juflicie. By force
of which writ he may hold plea of the {fame, and the proces thercin
s attacament by his goods, &c. but no caplas, and although the
power of the court by this writ is in this particular ialarged, and
the words of the writ to the fheriffe are, Quod jufficies, e, yer 1s
not tae ju: 1fdiction of the court as concerning the judicature there-
of, altered, for thofe words of the writ do not, nor can make the
ﬂiﬁl'lﬁejudge of that court in that particdlar cafe, for that were to
aiter the jurifdiction and judicature of the court, whereof by the
‘Ommon law the {uitors be judges, wiich cannot be altered but by

t& {C_}F parliament: the plaintitffe may remove this plea without
aufe

caufe,

t ‘?ho_b}' force of a jufticies to the fheriffe, he may hold plea of a
Teipafle @i et gramis. ~ Fide Regiller, and F. N. B. divers formes of
It of Jufticies in many adtions.

The

Aa 4

fhewed, but the defendant cannot without {hewing of

Regift. 146.
F.N.B. 46.

[ 312 ]

Paich.20 E. 1.
Coram Rege.
Rot 164. Ceftr.,

ng‘if‘t’- 14.6.
F.N.B. 46.
Brit. ca. 28. fo.
61,

1 H. 6. 54, 53.

Glanv. 1. 12, ¢,

13.

Brit. fo. 53, 54.
Fleta,l. 2. c. 55,
Brac.l. 3.1, 103,

b. F-N-Bi hcl‘ﬂ-
afterwardso

Braft. ubi {upra.
Brit, ubi fupra.
$ E.4. 5. 14 H.
8. 150 F.N.B.
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35- h- Ce d- 3«:;- g-l

8H.a.7.a 117
d C, ¥ 10« 127,
¥2 5. 123, 132,
¥35. 137. 150G
143, 3161, 134,
1571, 152,

B-'r.c.2a%.f G,

1g t, 6. 5. b,

P 313 |

chiftl 19- bﬂ
this extends to
juftices 1n eyres

o H. 7. 1,

3 IFI, - CHP. |

4.0 Afl, 1/
4D‘ E. 3- 4..:-
1r i, 4. I.;-
3 E- 4.-: 3-

21 Hy 7. 39. by

Glocefter, Cap. 8,

'The fheriffe may alfo hold plea ir a replevin of goods and chat..
tels above the value of sos. for if 1t be by wnt, the words of (he
writ be, Rex wicecom®, e, Proecipinus tibi quod jufle, et fine dilatione
replegiari facias B. awveria fua, or bona et catalla jua, quae D, cepit o
injnfle delinet, ut dicit, Ef)’ N7 m.r:lbfé.:f.f inde clamorem audiamus pro de-
Jeoujifticie. By force of which writ, which 1s 1n nature of a com-
miflion, the fheriffe may deiver the beafls, or goods and charttels of
what value foever. And if the replevin be by pleint in the county
court, the fheriffe by the itatute of Marlebnidge may hold plea of
what value foever.

The like wiits in the nature of a commiflion direlted to ftheriffes
arc the admenfurcment of paiture, recaption, nativo babendo, and
many otiers,

The {uid words, waillent 40 5. al mneins, have received thils con-
ftrudlion, that the fame muft {o appeare to be of value in the plan-
tifles count, for 1t 1s not {uffictent that it appeares by verdiét thac
the furmme 15 under 4o s. For example, 1f the plaintiffe count i
treipafie, debt, detinew, covenant, &c. to the damage of 40 s. and
the jury finde the damages under 10 s. yet the plamntiffe {hall have
no jud gement, albeit in truth the caufe de_jure belanged to theinie-
T1Iour courts,

'T*his fhall fuftice far the expofition of this branch of our adt, the
refidue fhall be referred to the treatife-concerning the juritdiction o
courts whereunto this matter properly belongeth.

(4) Des playes et des maybems eyt bome briefe ficome beme feilir
aver, | 'Thisis the third branch of this a&t, and hereby it appeareth
that the county court hath no jurifdition to hold plea de plagis er
maibemiis, of wounds and maithems, but thofc pleas muft be de-
termined in the kings higher courts, but of battery (without
wounding or mathcming) this act proveth that the county court
hath jurifdiétion. ,

What in law is adjudged a mailieme, and whereof the word
1s derived, you fhall rcade in the firft part of the Inflitutes,
{fect. 1¢.4. |

(5) Lt granat eff, que les defend’ puiflent faire attornies én tiels
plees, ou lappeale ne gifl, &c.] Sce before W. 1. cap. 4.1. Merton
cap. 10. W, 2, cap. _

Some have thought that this claufe concerning making of attour-
neys is generall, and extendeth to all a&tjons reall and perfonall, bat
it {feemeth to be particular, for in ancient manufcr{pts the former
branch, «wiz. des playes et des maybems, 5. is a diftinét chapter by
itfelfe, and this branch is parcell of that chapter, fo as thele v/ords,
en tiels pleas, fuch pleas muft be referred to pleas of trefpafle, batter Y2
wounding, and mayheming, unlefle it be in appeal of may hemc;
which b_f:ing _ﬁi’faﬂir:e maibhemacvit, the defendant {hould not make ﬁfj
attorney no more then he could at the common law: and the woras
fubfequent (ifint que fils foient attaint de trefpaffe e bour {Itf’ﬁ’?}fﬂ’{:
prove that this branch is not generall, but referred to the claunie ne]"
precedent: and note that neither the plaintiffe nor defendant H't:_f;]e
common law could make an attourny in any appeale untill trialls
acquitall, judgement, &c. _

But it may be obje&ted that again{t this expofition
21 H. 7.1s, Que bome ferra attoruey in appeale tf’fi’ na l’ﬁ"f‘fﬁf
de common corerfe 16 H. 7. 1n Caworths cale: which cale 1?1
reported, for it appeareth not whethey it be meant of tae

the booke in
quod el
ncertainly
plaintiﬁﬁ
X
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or defendant; but of the Idcf'endant 1t cannot be intended, for that
ihould be againit our booxs, the true interpreters of this a&. And
of the plaintiﬁe (it feemeth 1t was mtended.) he cannot be by at-
ourney, and that was Caworths cafe mentioned in the report of
21 H.'7. the record whereof being found out is againt the report
thereof; which very point came in queftion in my time in the
Lings bench 1n an a.ppiea_]e of mayheme brought by Hudfon againft
Marwood, the plaintiffe appeared by attourney, and der:*.la,f'ed
again{t the defendant, the defendant praved that the plaintitfe
micht be demaunded, for that hc could not appeare by attourney,
and if the plaintiffe appeared not, thz_-tt‘he }‘night be nonfuited;
sgainft which the councell of the plaintiffe objeéted, that the plaina
tiffe in an appeale of mayiseme might appeare by attourney, for
that it michc be, that he was lo wounded as he could not appeare,
and for authority cited the {a1d booke in z1 H. 7. whereunto an-
fiver was made by the councell of the defendant, and refolved by the
whole court, that the plainuffe could not appeare by attourney,
for the defendant may demand gyer of the mayhem, &c. which fhall
be peremptcry to him being a tryall of the mayheme, which is 3
triall which the law giveth him.

And albeit it may be hard and difficult 1n fome particular cafe in
refpe@t of the gricvoulneflc of the mayheme for the plaintiffe to
appeare in perfon, as 1t was in 16 H. 7. where the mayheme was
hainous and horrible, the legges of the plaintiffe being broken
over a threfhold, yet that muft not change the law, nor take from
the defendant his juft defence and triall, for fo upon the like {urmife
the defendant might be barred thereofin all cafes.

And Sir Chnitopher Wray cniefe juftice {aid that the recerd of

Caworths cafe had been {een, and that the record thercof was
againit the report, and thereupon the plaintiffe was called, and
by the rule of the court was non-fuit, and I was of councell
in this cafe, which I have the rather reported the more at large,
tor that no man fhould bece deceived by the faid report of
21 H. 7.

(0) Soit maund al wife> gque ils font prijes.] This is the fourth
branch of this a&.

Albeit this ftatute fpeaketh onely of the cxecution of the body,
yet migiht he have had at the making of this a& a fleri fac’: and
atterwards by the ftatute of W. z. cap. 45. he may have an elcgiz,
for this branch being in the affirmative doth not reftrain the.plain-
lifte to take any other remedy.

7) 8i les plaintifes deformes en ticl trefpas, &5c. fe Sfaceat ¢ffoine, e,
Joit jour done tang; al wenu des juftfices errants, &c.] This 1s the fift
branch of this a&, and is to be intended of an effoine de fercvice le
roy, ﬁllgi extendeth to a€ions of trefpafle, and not actions of debt.

ouching common efloines, which were ufed for delay onely,
Lﬁrmer Provifions had been made. By matter fubfequent this
ei‘igﬂj Is become of no ufe, for feeing the authority of juftices in
! thés kgeafed, when the plan}tlﬁe 1s efloined of th_e fervu;e
i, “ndmlg"the court cannot give day before the juftices in
P theretare it remaineth, as it was before the making of this
M:Nate that when the demandant or plaintiffe 1s effoined de ferwvice I
ja‘ifl‘;of‘;ln_‘}uiﬂ; the day brin gs not in his warrant, this fhall be adjudged

(8) Ex
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3 E- Te Attﬂur-
ney 93. 2R. 3.
13. 6 H. 7. 1.
F.N.B. '.-?.-6, 27
Vet. N.B. 19,
2‘0‘

M. 25 & 25
Elize Coram
Rege Rot,
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45 E. 3. 10. b.
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(8) En tiels pleas et en anters pleas, ou attachmrents 4 Aiftres
gifonr.] That 1s to fay, 1n perfonall altions, where the D10-

cefle 1s by attachment and diftrefle. This is the fixt branch of
this alt.

314

27 E, 3 Sr
1z H. 4. 14.

per Skienee

Cap. Os

Z_!\/Ia;}l. c. 19. (9) Effoine de fervice le rop.] Herein the delay is great, vz, for
;ZE. 441é41 a yeare .and a day, therefore he that caft the efloine mutt appeare in
SE, 4. 70. perfon 1n court to t_he §nd he may be {worne, &c. and tha Gay
may be given to bring in the warrant for the efloine,
34 H. 6. 1. (10) £t ne port fon garrant.] A warrant under the privy feale
35 Hi 6. 2. 1s not fuilicient, butit muft be by writ under the great feale direded
to the julhices; alfo the warrant muft twlifie that he i3 i the
kings fervice, &c. which commonly is upon certificate madetp
the lord chancellor by the captaine of the hoft under whom he
ferves.
And this is the firft a&t, that concerned the efloine e frvic
»0y.
(1Y) dl rvendra al plaintife les damages de la journey de 20 s, on de
4 E. 2. cfloine  pluis folongue le diferetzon les juffices.] 'U'he ftatute {peaketh where

79- 28 E. 3.9%.
Ielwey 160 &
JO7.

there 1s one defendant, &c. he fhall pay zo s. and if there be divers
defendants, and they arc efloined de_ferwice le rop, and at the day
bring in nowarrant, every one of them fhall pay zo s. for they are
1n law feveral efloins. .

And the court by their difcretion may by force of the atincreafe
it to a greater {umme, as {fometime to 40 s. &c.,

And albeit this branch doth not by exprefle words determin:
what fhall be further done, yet if the efloine were caft after iffuein2
perfonal! aftion, and feeing the efloine for want of a warrant 1
turned toa default, 1t foiloweth that by the comimon law the enquelt
fhall be awarded by default, and therefore in that cafe he fhallhave
the * zo0 s. pur la JOurHEY b_V the {tatute, and by the EIIqUEﬂ
recover his damages and cofts by the common law; for flatates
made far the oufling of delayes are ever conftraed liberally and
beneficially, '

In a reall action if an efloine be caflt for the tenant de frrvice
roy, and no warrant is brought in at the day, he fhall not pay
the * 205, &c. for this aét extends no¢ to reall adtions; but a i
cape, Or a graund cape fhall iie as upon a defanlt, as the cafe hall
require, ’

*TIiL.1GE.1.1n
Danco ~¢ DBuclk.
i

& Rot. 73.
Herciord.

.;5.‘
* Hil. 16 E. 1.
ubi fupra. 20. s.
in Acdc¢tion de
Watle vers Te-
nant pur vie.

C AP.
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PUR;VIEfy eft enfement, que nul

© briefe ne 1ffer’ deformes de le
chauncerie pur mort de homey denquiver
Jt bome occift auter per muifadverture,
ou foy defend’s on en auter maner * fans
Jelony (1), mes celuy foit en prifon jefque
al venne des juflices errants, ou affign’
a gaole deliverie (2)y et fe mift cn pass
devant eux de bien et mule.  Et fi foir
trove per pais que 1l le fift foy defend’,

oi

HE king commandeth that %

writ {hall be granted out of the
chancery for the death of a man 9
enquire whether a man fild l_iill all-
other by misfortune, or in his OWI:
defence, or in other mamlcr_WIth?“n
felony; but he fhall be put it pr (fn
until the coming of the Juﬁtccsoll‘
eyre, or juftices aifigned to the &

delivery, and fhall put himfelf upo

tie



Cap. g-

ou per mifadventure (3), donques fra
les juffices affavoier au roy (4), et le
roy luy en fra fa grace, fz luy pleyf? (5.)
W. 1. cap. 1X. Purview e¢ff enfe-
menty qUe sl appefl’ _/E?It abatue (7)
¢i legicrment come avant ad effe (6),
mes fi lappeliour (8) counte le fait (g),
Jan (10), le jour (11), e /Jeu_re (12),
I temps le vay (13), et la ville (14),

ou le fait fuift faity et de quel arme 1l

fuift occife (15), fe eftora la appell’, et

jammes 1ue ﬁz't luppel’ abatus per de-

ault de frefb fuit (10) puis que bhome

fue dedeins lan et le jour (17) apres le

faut (13).

Glocefter.
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the country before them for good
and evil: 1n cafe it be found by the
country, that he did it in his defence,
or by misfortune, then by the report
of the juftices to the king, the king
fhall take him to his grace, if it pleafe
him. It is provided alfo, that no ap-
peal fhall be abated fo foon as they
have been heretofore ; but if the ap-
pellor declare the deed, the year, the
day, the hour, the time of the king,
and the town where the deed was
done, and with what weapon he was
{lain, the appeal fhall ftand in effeét,
and fhall not be abated for default of
frefh {fuit, if the party fhall {ue with-
in the year and the day after the deed
done.

(Kel. fo. 53. 103, Woods Inft. 625, 2 Ed. 3. c. 2, 1 Bulft, 3o. Regilt. 134. 300. 14 Ed. 3.ftat.

E.Co I50)

Before the making of this ftatute, for that men were detained
tong in prifon before they were called to anfwer, which was ever

odious 1 law, writs de odio et atia ifTued ouc of the chancery for

their relief (as it appeared before in the expofition upon the ftatute
of Mugna Charta) {pecially where the fa& was either by mifadven-
ture, or fe deferdendo; and therefore this at reftraining thofe writs,
doth preferibe a courfe for their ipeedy calling to anfwer 1in thofe
two cales. But now the writ dz odio et atia is revived by the fta-
tute of 42 E. 3. cap. 1. as it appears in the expofition upon the fix
and twentieth chapter of Magna Charta.

And where the ftatute of Marlbrid e had determined, that killing
of a man by mifadventure thould not be any offence for the which
the delinquent fhould dye, this ftatute maketh the killing of a man
Je defend’ in the fame degree, where by the common law he fhould
have dyed for it. -

Latly, where the ftatute of Marioridge took an order for the
Parties {peedy delivery

this at provideth for the fame both in cafe of mifadventure, and
of ,/(5’ deferdendo,

)
Jémy.] OFf this matter fomewhat hath been faid in the expofition
llipl{lm the ftatute of Marlbridge: an indiltment or a verdict that A.
feltél:d B. /& defendends is not good, but the fpeciall matter muft be
. ?{:vn,. to the end the court may adjudge it to be upon inevitable
mﬁflft 'tys whereof you fhall read a notable record in the parlia-
o r;::lls of'*g R. 2. John Imperials cafe; note the w,:vords }}ere,
' Jelony, wide Marlbridge ubi fupra, and in our books it is faid to
-0 felony s and the reafon is, becaufe neither of them is done

IFa man kij|
town thall be 2
Mmade 1t fﬁlony

another in his own defence, if he efcape, &c. the

(2) Soir

out of prifon in cafle of mifadventure,

Per mifadventure o Joy defendant, ou en auter manner jans

mercied, as anancient mark of the common law, that

See the Mirror,
cap. 5. § 3.
Magn. Chast.
ca. 26. 29Q.

See W, 2 ca.2g.
Regift. 131.

Marlb. ca, 26.

A 1 E. 1, 17- be

Marlbr. ca. 23.
47 Afl, p.3. 3 E.
3. Coron. 302
354- 15 E. 3.
ibid. 110. 2 H.
4.18. 11 H. 7
2. Fleta, hb, 1.
cap. 3I. Rot.
Parliam. 3. R. 2.
nu. 13. John
Imperials cafe.
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Magn, Chart.
i, 20, & 29.

* Rﬁ‘gﬁfﬂ'u
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Brﬂét- llb- 3-
j'{-'l- ]3?. b
Erit. 1o. I7t b-

- H,3, Appeal.
=, 206 Afl.

~., 29 Afi. 23.

tamt. [’}. Cor.
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101, 23 E.13. 42,
29 E. 3. 94.

19 11.6.31. 21
H.6.27. 41 Afl,
21. 9 E.4.23.
22 H. 6. 43,

5 €. 3. Coron,
236.
Tap.

L

Z5.

fudli, the truth of the fudt.

See Matlbr. 2 o fenndendo, and that he fled for the fame, he (hall forfeithisg

Glocefter. .. Cap.

(z) Soiten prifon _]:ﬁ_'/;?i'fﬁ'\ al wenue des ju ff.e.r'cf:rafztr on affir , o
deliverie.] Hereby it appeareth what expedition ought to be yjy
for avoiding of long imprifonment, wiz. untill the next comjy of
the juftices; fee for this Magna Charta. :

And here it is to be obfcrved, that the law of Englandis alay of
nmercic, Lex Adnglice eff lex: mifiricordia, for three caufes:

Fir{t that ihe innocent fhall not be worn and watted by long 5p.
prifonment, but (as hereby, and by the flatute of Magua Chaong
appearcth) {p~edily come to his triall.

Sccondly, that prifoners for criminall caules, when ther g
brought co their triall, be humanely dealt withall; for # Sy
quidem facit jujbicia, inbumanos non facit.  And therefore it is fig,
Cum aitemr captus coram 7 zﬂfc:'ariz's producendus Juerit, proJuct nop dbe
lizotis manibus (quamwvis aliguando compedibus propter periculoy cvy

= .

Jfeonis ) et boc idca, ne wideatur coalfus ad a[:’gzmm purgativizm fuji.
Fleta, i 1.¢. 3. piendam. And Fleta {aith, Cum autern capti in judicio product detoans

“'j

non producantuy armati, fed nt_fudicium reccpturi, nec ligati, ne vidiantys
refpondere coalls. ,

Thirdly, the judge ought to exhort him to anfwer without fexr,
and that juftice thall be duly adminiftred to him.

It is to bhe obferved, that juftices of gaole delivery may take m
indi¢tment of killing of a man /& defend’, becaufe their authoiity is
generall, but juftices of peace cannot take fuch an indi€tment, be-
caufe their commiflion 1s limited, and 1t 1s taizen not to be withn

their commaflion.

(3) Et [ foit trove per paiis que il foy fifE foy defendend’ ou por 2if-
adventure, &c.] This may be two wayes, either when he isindicte]
of murther or homicide, and the jury finde it & defezdends, or vhin
heis fpecially indi€ed, that he killed a man /e defendeids, whereuiio
(for fafepuard of his goods) he may plead not-gutlty; and 1t he be
tound puilty /& defeadonds, he forfeiteth his gouds, 1t not oulty, he
faveth them. - -

Here is implyed 2 maxime of the eommon law, that the lifc of
a man is of fo precious regard in law, that the death of a man can-

)

not be jullified, as in this cafe the defendant in the appeal caniot

. . - - > I P
juftific the death /& defendendo, but muflt plead not-guiity, and as our

act fpeal{ﬂth, i fort Lreve }g;*ﬁa;}'j, E e, the jur}r nay finde werinst:

And herein note a diverfity between an appeal of death, anJI il
appecal of mayhem; for in appeal of maylmm-, if the defu:m;t
plead not-guilty. he cannot give in evidence th?iz 1t }u*asj_izdzﬁmfsu. ’s
for that he ought to have pleaded it by way of juftification m barre
of the altion. |

There 1s alfo another diveriity betwcenan :,'lppE:';lI of mayhem,:ﬂt:
an action of trefpafie for wounding, or mannas of life and mr:_mbhl':
and an a&ion ot trefpafle of aflault and battery ror a mai in fgr
fence, or for the prefervation of his pofieflion of lands or goodi,1 o
in that cafc he may juftifie an aflault and battery; but lm]chl;m:
juflifie either mayheming, or wounding, OI Mannas of 1_1ﬂ-:: an m;md
ber: and {o note a diverfity between the defence of his perions

the defence of his poffeflion or goods. ' of
If 2 man be indited before the coroner of the death o: o

which favoureth of the common law. No
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No man can be acceflary to one that killeth another £ defen-
:f‘}."?.f(fﬂ- . e .

[fa man be indicted for killing of a man by mifadventure, or f2
defrizdendo, and is out-lawed thercupon, he fhall forfeit no lands, but
poods and chattels onely. |

(4) Ferra [os _;z:ﬁzre.r aﬁﬁ:{azr ai roy, et le rov luy ferra srace fil luy
peit.] 'To the king, that 1s, in the court of chancery the pleas
vhereof be corar doriino rege in cancellaria; and therc the lord
chancellor, upon the record certified to hun in the chancery by
force of a writ of certiorari, thall of courfe by force of this adt grant
him his pardon without {peaking hereof to the king, for that {peak-
ing is intended judicially in court, as hath been {iid: and note this
claufe is generall, and extendeth as well to an appeal, as to an in-
dictment; and therefore if 2 man be appeaied of murther, and it is
found that he did 1t /& defendeuds, or by mifadventure, the king is to
pardon it, for the offender cannot be put to death, which is the end
of his {uit, and an appeal lyeth not for {fuch a killing; otherwife 1t
is wiiere the appelice 1s to have judgement of death, for there the
king cannot pardon it.

(5) Ferra grace f2 luy pleif] Are but words of reverence
to the king, for the king 1s obliged ex merito jufticice, to grant
the pardon, albeit {fome opinion 1s to the contrary
the lord chancellor could not do 1t without warrant from the
king.

(6) Purwieav eff enfement que nul appeale foit abatu cy ligerment come
avai! ad ¢ffre.] The miichief before this branch of this act, was,
that there were fo many exceptions to abate the appeal, efpecially
beinr ever allowed learned councell to defend them; and the
miichief was the greater, for that the appeal being once abated,
never any otner appeal (in favour of life) could be brought

aft mvard.
~Atthe common law, thefe exceptions were allowed to the plain-
e m the anpeal of death:

i. Thatthe plaintife was not prefent at the mortall blow given,
or felony done; for Glanvile faith, Iza ut de morte loguatar fub wifus
Jul teffimonio mulier auditur accufare a/z'g:zem de morie viri fii fi de vifu
}ﬂfffi:?f.’f?‘. And Bralon faith, In omni wero cafie criminali, que fub fe
contiret feloniam, in appello debet fieri mentio de anno, de loco, de die, de
bora, logui etiam oportet de wifie et auditu.  And the conclufion of the
Wit of appeal then was, Offert & difi-ationare, e, ficut ille, fenilla,
gitt vel qu prafens fuit, et boc widit.

~And in another place he faith, Non antem habet appellum famina,
?{{{z de morze Uire /Eez' inter brachia ﬁm tnterfells, Fe. And Britton
lawh, Des fonrs " wolons nous que nul uc puifje appeale de felony de
?;Grf”({ﬂ bome, forfque de mort fon baron tue deins lan et jour enter fis
idcle;,

Lhefe words, infra brachia, have this fignification, that flie muft
?“t f‘.:ncly_be his wife de jure, but allo de fadio, that is, in pofieffion ;
IEI{;t::e wfc n pofleflion witho_ut l_awfull n{atri‘m:::my fh?}ll not_have
with;}ﬁcal{ but ﬂleﬂmu{’c be his wife both in right and in pofleffion
othen 'c :}p:ement irom her huﬁ?and, &e. or divorce, &c. Mfmy
i YCCptions were before this att, as appeareth by our ancient

‘0I5, to betaken, and another manner of count made before -this

iy
i.C

e Wow this a&t hath retained all that was certain, and rejeéted the

[_l *r )
» 35 hereafter ihall appear.

1f

s otherwife:
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15 E. 3. Coron.
110,

3 E. 3. Coron.
2671. 44. E. 3. 44.
2 H. 4. 15.
Stamft. Pl. Cor.
tfol, 16.:
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3 E. 3. Coron,
361.1bid. 35.4.
29 E. 3. 42.
4+ E. 3. 440
Stamf. 'l Cor.
10.b. Kelwey
103,

Drit. fo. 40. b,

Glanv. lib. ult.
Cits 3,4y §, &eC.
Brd&. li- 3- fﬂll
138, &¢.

Lib. 1. fol. 1245
Biir, ubi {upra.

Mirror, c.2. § 7.
7E 2,15, 14 E.
4.7.22K.4.30.
50 k. 3.15.

23 E. 3. 9I.

27 Aft. 3.

Ubi fupra.
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See 1. part of the
Inftit. {eét, 500,
sor1. Brit. f.45,
46.22 Afl. p.g7.
7 H. 4. 35.
Stamf. Pl. Cor.
b2,

See the ftatute
of 4 E. 1.de offic.
coronatorts,
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Brit. fo. 7. li. ¢,
fo. 120. 122,
Longs cufe,

See hercafter
Ficydons cate.

Brat. 11, 5. fo.
359-

Lib.s.f. 47,42,
Heydens cafe,
22 L. 2. Coion,
244. 11 H. 4,
22. PPl. Com.

4C1,

CGlocefter. Célp. 0

If thé writ of appeal doth comprehend the fpeciall matter, s,
that the hufband or anceitor was flain /e defendenan, or by mifa(ive;:
ture, the writ of his own fhewing fhall abate; for an appel, 4
hath been faid, lyeth not of {fuch a killing, becaufe the end of jthe
appeal of death 1is, that the appeilee may have judgement of deay,
wiz. death for death.

(7Y Purvicwwo eff que nul appeale foit abartn, &c.] This claufe, if;;
be taken by it {elf, 1s generall, and hiterally, as fome hatlf taken j;
extendeth to all appeals, as of death, robbery, rape, felony, ma}’hem’
Sc. bat ex autecedentibus et confequentibus fit optima fm'erprfmfi;
and all the antecedent clanfes do concern the death of man; nayi;
this very fentence thefe words arc contained, e de quel arme il fuf
occife, which manifeftiy do prove that this aét 1s onely intended
of the appeal of the death of man. And therefore the appeals of
robbery, rape, and of other fclony and mayhem are not within
this aét; for the mifchief was, as hath been f{aid, 1n the cafe of the
death of man.

(8) Lappellour counte le fait, lan, le jour, le heure, le temps le ry,
et la wille ou le fait fuift fait, et de quel arme il fuit occife.] By
this aft the count of the appellant muft comprehend thefe feven
things: 1. the fadl, 2. the yeer, 3. the day, 4. the hour, 3. the time
of the king, 6. the town where the fact was done, and laftly, wiih
what wcapon.

(9) Lec fair.] The fact: herein muft be fet forth, firft, whetherit
was by wound, or without wound ; if by wound, 4. things are necel-
{ary to be rehearfed in the fetting out of the tact, befides the circum.
ftances mentioned in the alt, @/z. 1. In what part of the body the
wound was: 2. of whatlength and depth the wound was, where ths
wound is of fuch a quality, {o as it may appear to the court thatthe
wound was mortall; butif his arm were cut off, .or the like, there
the length or depth cannot be fhewed: 3. that the party wounded
dyed of that wound; and laftly, that it may appear that he dyed
of that wound within the yeer and day aftcr the giving of the
wound; if without wound, either by weapon or without; if by
weapon, as by a blow or bruifing, or by putting up a hot iron inthe
fundament or the like, then as many of the circumftances before
mentioned in the declaration of the faét as do agree therewith, and
the reft of the circumftances required by the aftare to be fet forth:
if without weapon, as by poyfoning, drowning, burning, {fuffocating
{trangling, or the like, the manner of the fact muft be fet forth, and
{o many of the circamftances required by the alt as agree there
with, namely, all the circumftances, faving with what weapon the
fclony was done, becaufc no weapon was ufed in commitiby
of this felony: but notwithftanding, this a&t extendeth to all homi-
cides, though they werc not done with any weapon.

(10) Lan».] Thatis, the yeer of the raign of the king.

(11) Le jour.] The day here 1s taken for the naturall d2)»
comprehending both the folare day, and the night allo, contalning
24 hours, and therefore if it be done in the night, it 1s faid, In nett
ejujdem dici.

If a man be felonioufly firucken the 10 day of December; L.
whereof he dyed the 10 day of January, he cannot alleage the sI'°
ling the 10 day of December when the ftroke was, but he maﬁ
alleage the killing to be'the day that he dyed; but the fure

conclufion is; and fo he killed him in inanner and form afarefag;
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for though to fome purp_ofe Ehe death hath relation to the blow, yet
this relation being a filtion in law maketh not the felony to be then
comnitted.

(12) Le beure. ) fzfara m;ﬁa'f ex 40 momentis, 'The hour, as for
example to fay, 10 e Decembris, wiz. in hora decima in noe ejufdem
Azel.

There arc divers diverfities between the alieaging of the hour, Brac. ubi fupra.
and the day, or yeer; 1. In the count upon the appeal one may Heydons cafe,
fay, cirea Loram 10 ante meridizm, £5 c. or, inter boram decimanz et un- Eb’; ﬁJp;a; 6o
decimant anie weridiem but the like cannot be done either of dzly, hlur? Zf}ahclz;rs
yeer, or part of the body: as the fact cannot be alleaged to be done ¢,
crea 10 diem Decembris, e, Or, inter deciinum et i1 diem: Decemnbris,
or circa annum jfextum domini vegis nunc, Or inter fextum et Septimune
difli domini wegis nunc, or alleage the wound to be given circa or
circiter pectusy and the reafon of this diverfity is, that it is more dif-
ficult to alleage the true hour, then the true day or yeer; and yet
the plaintific in the appcal i1s not bound to prove in evidence, nei.
ther the precife hour, nor the very day that he alleageth in his
count: another diverfity is between the appeal and the indi&ment,
for in the 1indiékment the hour needs not to be alleaged.

And although the day be alleaged, yet if the jurv finde him
guilty at another day, the verdi&t is good, but then in the verdi&
it is good to {fet down on what day it was done, in refpe& of the
relation of the felony ; and the fame law is in the cafe of an indi&.-
ment,

At the feflions of the peace holden for the county of Norff. one Pafch, 32 Eliz.
Syer was indicted of burglary, 1 4ugu/?i, 31 Eliz. and upon not refolved by the
guilty pleaded, it fell out'in evidence that the Lurglary was done, Juftices.

1 die Septembris in codem anno, {0 as primo Auguf/?i there was no bura

glary done, and thereupon he was found not guilty, and afterwards

he was indifted againe 1 Sepremébris, €F¢. and it was refolved by

Wrayand Periam juftices of afife, and by the greateft part of the

Jjudges, that he ought not to be tried again, for he mought have [ 319 ]
br:qn found guilty upon the firft indi€tment, for the day 1s not ma-

teriall; butit is necefiary for the jury in that cafe to fet down the

day, and (o in cafe of appeale. |

(13) Le temps le v09.] The yeare being already named, it might Vide Machallis
feem that the time of the king, whichis the year of the raigne of cafe here follow
the king, is needlcfle, but it 1s here againe added, to the end, that '® “"d.H“y;
not onely the yeare fhall be alledged wherein the blow, &c. was !:f:;:a:;;'ca:bj
given, but alfo the yeare when the death enfued thereupon, to the fupra,
end that it may appeare, that he died of that blow, &c. within the
‘J’C‘HI;B and‘ day; and whenfoever the yeare of the king ought to be
lledged, it draweth with it time and place, that 1s, the day and time,

Whenand where the death enfued.

H‘lirEine) La ville.] T'his muft be underftood, 1f the murder or ho-

oo U% » were done in a town, butif 1t were dﬁpe 1n a place knowne

fuch 2 iﬁ}’ towne, then may it be alledged in that place knowne in
¢ county,

api}r?%l i;o In a city it may be alledged in a parifh, &c. becaufe fuch
. 51 heuofa towne,

mun‘izrmorﬂl};ﬂ country 1f a parifh contain divers towns, the

omicide cannot be alledged in fuch a parifh, for

that this fatute requireth, that the fa&t be alledged in a town. e
(15) &¢
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Lib. _ fo. Ma. ( ] 5') Et de yﬂel ayrne fm't Mczﬁ.] With What weapon the Wound

challis cafe, was given: and albeit one certaine weapon muft be ailedged i
the count, yet upon the evidence, if 1t be proved that the woupg
were given with any other weapon, the offender fhall be foung
guilty ; asif it be alledged 1n the indictment that the wound wse

given with a dagger, and it 1s proved in evidence, that it was givey
with a fvord, rapier, hcoke, hatchet, biil, or any like weapon wir
which a wound may be made; for it were unreafonable todrive the
plaintiffc in the appeale to prove the {elfe fame particular weapops
whereof many times he cannot have notice; butupon fuch a couyt,
or an inditment in evidence it cannot be proved, that the party wi;
poyfoned, or drowned, or burnt, fufrocated or-ﬁrangled, or the Jike,
where no weaponat all was ufed; forthat evidence doth not may.
tain the count in the appeale or the indiétment, becaunfe1tis murder
or homicide of another kinde, and not under the fame ¢/a/is thatis
alledged in the count or indictment, and thereof the plaintiffe by
{uch as viewed the body may have notice.

And albceit this Ratute requireth, that it be alledged 1n the count
of the appeale, with what weapon he was killed, it is to be under.
food in cafe where he 1iskilled with a weapon, for albeit (a
hath been faid) there was no weapon at all, as in cafe of
poyfoning, drowning, &c. yet doth the appeale lie for fuch a
murder or homicide; and the weapon 1s1n this act mentioned for
example.

(16) Pur default de frefb fute.] At the common law 1f the plain
tiffe in the appeale of death had not made frcih fuit, he fhould not
have maintained his appeale: for fiefh fuit recens infecutio, thatis
2 {peedy and continuall puriuit of the felon for his apprchenfion and
conviétion, and thatis for two feverall purpofes, one to have reftt-
tution of his gcods, as 1n the appeale of robbery and the like, and
the other for the maintenance of the appeale it felfe, as here in the
cafe of death, where no reftitution of goodsis to be had, butpunii-
ment of the offender by death, and that frefh fuit which the plam-
tiffe in the appeale of death is to make, 1s hcre intended. What

Bract.1.3.fo;  this frefh {uitwasat the common law doth notably appeare by Brﬂfl*
139- ton, Qui appellave woluerit et bene fequi, debet tlle cui inmjuriatun erily
_,Bs: :f.’ fole 43 patim quam cito poterit butefium levare, ct cunm ba{gﬁ? ire ad wills
' wicinas ct propinguiores, ot ib? manifeflare _/E:elgra et injurids ﬁe;:‘pfifranu,
[ 320 ] et continuo accrdere debet ad ferwvientes domini regis, fi iinventrs Pﬁﬁ’f“
et deinde ad coronatores, et fic inde fing interwallo ad proximuis (OB

Lell 10772, 5 e

(17) Deins Pan et le jeur.] Here the yeare is to be acco_unted fﬂf
the whole yeare according to the kalender, and not according 0 25
dayes to the moneth, and the day is intended of the naturall days
and by this a& if the appeale of death be commenced withis thg
yeare and the day, it is fufficient frefh fuit, but after the yeared
day the appeale of death cannot be commenced. .

27 E.3.83. 42 If the next heire of the dead be within age, he muft bring lr‘:
.agt §7. 45 appeale of death within the ycare and the day accordingto this 3“
L 23 A% hutit hath been holden in many books that the paroll hould Icat
1 E. 3. 23. murre untill his full age; and the reafon yeelded therefore 15, I‘zlen
t H. 4 4. 17 the defendant cannot wage battell, &c. But it hath beené D{hat
E.4.2.b.27H. adjudged and approved by continuall experience of htter'timeib.,[.
8. 11, a.Stamf.  j¢ fha)] proceed during his minority, and the reafon of failerol b

1. Cor. to. 60. . . ] A e e
a7 tell is of no force, for that a man above {eventy y<ai® Ofl :

-
i



Cap. 10. Glocefter.

tall have an appeale, &c. and yet the defendant fhall be oufted
of battell, and {o 1if the plaintife in an appeale be mayhemed, &c.
the defendant fhall be oufted of battell, and yet the appeale fhall

rocced.
P (18) Apres le fait.] That 1s, after the felony by homicide com-

mitted.

If a man be mortally wounded, &c. the firfl day of May,
ard thereof dieth the firft day of July, fome doe hold that the
appeale is to be brought within the yeare and day after the
blow given, for that the death en{uing hath relation to 1t, and that
is the cauf of the dcath, and the offender did nothing the day of
the deatin

Here the law hath made a limitation 1n the appeale of death: by
the ancient Iaw juilices in eyre did ride from {even yeare to {feven
yeare, and Dbefore them no plea of the crown could be inguired
of for any offence committed before the laft former cyre: {o the
jiltices 1n eyre in the kings foreits may hold a juftice {eat from
threz yeare to three yeare. But no offence in the foreft can
be at the juliice f{eat inguired of before the laft former juflice
feate.

* But the yeare and the day fhall be accounted from the
death, for before that time no felony was committed, and thus
it hath been cfrten refolved and adjudged, and the reafon above-
faid arounded upon relation, which is a ition in Jaw, holdeth not
12 this cafe.

If an appeaie of murder be brought, and hanging the fuit, and
after the year and day is run out, onc¢ become acceflary to the ap-
pellee, the plaintide thall have an appeale againft him after the
yeare and day paft after the death, but it muft be brought within
the yeare and day after this new felony asacceflery, for that in this
ce [apres [z fuir] is underftood ' after this new felony as ac-
cellary done.

Thes much fhall fuffice for the expofition of this law, more fhall
be {aid concerning appeales in the treatife of pleas of the crowne,
wheicunto it properly belongeth.

oce the ftatute of 3 H. 7. cap. 1.

CAP. X.

OAE il foit contenue en leffatute \K? HEREAS it is
le 7oy que ore eff W, 1. cap. 43.

320

15 E.2.Cor,
335

Stamf. Pl. Cor,
fo. 613. a.

See the fourth
part of the Inft,
cap. Juftices in
Eyre, and all the
auncient authors
quoted there,
Sce the fourth
parc of the Inft,
ciap. the Courts
of the Foreft.

* Heydons cale
ubl fupra.

26 Aﬁ: P 521

contained in

the ftatuie of the king that

?u_e denx  parcesicrs, om deux gueux NOw 1S, 1hat two parcenersy, or two
i , . -
“one en comnony ne puiffent fourcher  that hold in common, may not fourch

) 24 oy . | _

fcﬁt? wney del heure que * ils ount un by efloin, after that they have ornc:
w1 ' « e » 7 .

JUR apparus en courte : purview e¢ffy appearcd in the court: it is provided,

e ; -
g{ /mz’ﬁﬁf ceo fait tenus et garde per la  that the fame be obferved and kepr,
() s . : s
L‘W‘f*”;ﬁ’ el fa feme font enpledes en la where a man and his wife be 1mn-
P picaded in the king’s court.
“

{3217
W, 1. cap. 43. (Fitz. Effvin, 5. 62.)

IL Insr, B b



Glocefter.

The mifchiefe before this fltatute was, that'notwithﬂanding the
ftatute of W. 1.the hufband and wife (unlefle they were joyniy
enfeoffed) mignt fourch by efloine, for that ftatute extended butto
parceners and joyntenants: f{ee in the expofition upon the ftatue of
W. 1. cap. 43. | _

'Thie ftatute extendeth to common efloines, and not to efloine

321 Cap. i1,

39 E. 3. 290

13 E. 3.elloine 3,

3} 3+ 29 Sferwice [z roy. .

;g ? 34 Y Alfo this ftatute extendeth onely to reall a&iouns, and there.
20E 3 29, fore in perfonall altions baron and feme may fourch by efloyn,

12 H. a. 1. Moreover this act extendeth to effoynes after appearanc,
22 E. 3115; “ that is, that all the tenants have appeared, and therefore baron
14.a. 2 B, 4. 1

and feme may fourch by efloyne before appearance notwithftanding
this aét; hereby it appeared thatefloynes, at the firft allowed upoa
jult caufe, were afterwards uled meerely for delay.

CAP. XIL

DURVIE W .

enfemonty gue _ﬁ

el

tome batlla en la citie de Londres
(2) fon tenement a terme des ans (1),
et ceivy a que le frazktenenent ¢ff (3),
fe face empled’ por collufion (4), et face
difault epres defawlty ou weigne en
conrty et la wotle render (5) pur faire
le termour perdre fon termmey et le de-
mandant eit guercle (6), iffint que lo
termonr puiffe avei recover’ per bricfe
de csvrnanty le maire er los bailifes
puiffent enguirer (7) per bone vifie en
la prefence del terinzury et del deinan-
danty le quel le demandant movyf? Jon
plee per bon dreit quel av:it, on per
eollufion ¢t per fraude pur faire le ter—
nawr perdve fon terme. Kt fi troves
Joit per enqueft, que le demaundant
mavefl fon plee per bon droit quil avoit,
¢t Joit le judgement performe mainte-
nant. Lt fi trove [oit per enqucfl,
quc 1l liy empleda per fraud’ pur toller
le ternwur fon terme, ci demurge le ter-
mor en fom terniey et lexecution del
jmfgmzrm‘ pur le demaundant ﬁaft fzrf-
pendus (), jefques apres le terme pajfe.
Bt en mefme le mancr foit fait de cqui-
tie en tiel cafe devant juflices, fi le tor-
mour le challenge devant judgcment (g )
rendus.

(2 Roll, 221, 222, 2245. 22 H, 8, ¢. 15. 1 Infl¢ 46. a. Raft. 81.)

T is provided alfo, that if any man

leafe his tenemcnt in the city of
I ondon, for term of years, and he to
whom the frechold belongeth, caufeth
himfelf to be impleaded by coliufion,
and maketh default after default, o
cometh into the court, and giveth it
up, for to make the termor lofe hi
term, and the demandant hath hi
{uity fo that the termor may recover
by writ of covenant: the mayor an
bailiffs may inquire by a good inquell
in the prefence of the termor and ti
demandant, whether the demandant
moved his plea upon good right tha
he had, or by collufion, or by fraud
to make the termor lofc his term:
and if it be found by the inquel, the
the demandant moved his plea upol
good right that he had, the Judgﬁ;
ment fhall be given forthwith: 21
if it be found by inqueft, that be HE-'
plecaded him by fraud, to put th¢
termor from his term, then {hall toe
termor enjoy his term, : ol
cution of judgement for the dem "
ant thall be fufpended until the iﬁ if
be expired. And in like maf”h‘?ﬂg
fhall be of equity before the Jult 1)
in fuch cafe, if the termor do C
lenge it before the judgement:

The



Cap. 11 Glocélter.

The generall mifchiefe before this ftatute was, that the tenant for
terme o}'}'eares was fubjelt to the pIeafufe of him tha_t had the ﬁ'e{?-
hold, for if he had fuffered a recovery 1n a reall action, though in
ruth it were by collufion (fuch credit the common law gave to re-
coveriesin reall actions) the intereft of the termour was overthrown,
hecau'z he could not falfifie the recovery of the frechold, for that by
the common law none could falfifie a recovery of a freehold, but he
that had a freehold. ‘This alt provideth a twofold remedy: 1. for
the city of London by writ 1n nature of a commiffion to the mayor
and baylifes grounded upon this flatute, &c. 2. generally by receit
before jud gement, which a&t Fleta doth render in thefe words, Con-
Fitutum ¢fty quod fi quis in bujufinod: locis ((wiz. civitarious et burgis
r-‘:i'f@ffﬂ‘ffﬂfﬁ ) teizementumn Adimifit ad terminmmn annorunz, of 2L cujus

Flﬂtﬂ, li- A Ci4gn

liberum eff tenementum permiferit fé implacitari per collufionem, et defiil-
jant fecorit poft defalram, (and fo to the end) wide Fleta.
Another mifchiefe was, that after {fuch a recovery had by collu-

fion, and the leflec oafled thercupon, he fhould have his action of

covenant at the lealt upon this word dimifit, &¢. ) againit the lellor,
and fo the termour loft his poffeflion, and was driven to his altion,
which was a caufe of multiplication of fuits, ez boni legiflatoris eff
litzs diriznere.

(1) Paille a forn tenant a terme des ans.] At the making of this
fatute there was neither tenant by ftatute merchant, nor ftaple, nor
toit, for thefe executions againft lands were given by alts ot par-
ltamznt made afterwards, and yet having but chattels, they could
not falitfiz (as hath beene {aid) no more then tenant for yeares.
And thouzh in our books there be a coucefam that tenant by ftatute
merchant might falfifie, yet the reafon yeelded there doth weaken
tie authoriry thercof, for there they give the reafon, for that he
was not inade party, which he could ot be in the precge he hav-
mg but a chattell: and latter authorities are againit 1t, and a judge-
ment 1n parhament alfo, yet being in equall muchicte, though they
b2 created fince oar {tatute, yet are they within the rercedy of this
act for upon the mateer they are but termours.  But otherwife it is
h‘ﬁlldun in cafe of a gardein 1n chivalry, that he is not within
this adl, for he commeth not in by any contraét betweene the
purtizs, as jeflce for yeares, and tenant by ftatute merchant, ftaple,
0r elegit originally doe, bat meerly by a& in law.

Tuis tecmour tor yeares intended by this law muft be by deed by
theexprefle words of the body. of this a&, iffus gue le termounr eyt re-
vt ferbriefe de covenant; whichmuit be bydeed, as in tnhofe dayes
““Wwere made otherwife, and fo it was refolved by the court of com-
m?n pleas, and this aét required a deed, left 1t might be nfed for
dlay. But now by the ftatute of 21 H. 3. cap. tenant
Br yeares by dved or without deed may faliific, and {o by that law
By tenant by {tatute merchant, ftaple, or elzgiz doe, which act baing

I3

4 benejiciall [aw is conftrued favourably.

h(z) Lnla citie de Londres.] 'That is in the court of the huftings

iu;flt;c;at::& anj.‘i highet court :_'m Lond{?n: it 1S call_cd ;.sz/‘?fﬂgfﬂ-‘!f or
435 of two Saxon words, wiz. Huf. i. domus, et Bing, i. plazitun,

? ﬁ:{fsngifm 15 as much to {ay, as domus ﬁf.:.rcffaraf:z., Ot forun Conten-
tUUr‘t’qw:llE{FC canies are pleaded; and Ot_hcr cittes have the like
Hﬂlriei?cl o called, as York, Lincoln, Winchefter, &c. | '
hath ) 1c city of London is named_, butit appeareth b}: that which

veen faid out of Fleta, that this act cxtends to {uch cities and
‘ Bbz borougis

{

19 E. 3. Afl. 84.
10 £, 2.46. 22
E.3.8. 16 E. 3.
receit 1co, 7 H.
L., 12. 4. & b.

20 H. 6. Fauxer
Ge recovery ge

30H. 6. 16, g E.
4., 3%. T H. 7- gt
7 H.e 7. 12, Pi.
Com. 3z1. Krl-
wey 105, F.NLB.
193. Lib. 0% fo.
14:. Bredimans
Cafe, Lib, g.. 35-
Aldcoughs cafe,
23 H.8. ca. 15
24 E. 3. 27.

7 H. 4. 12.
kelwey 128,

73 H. 6. 41. b,
Prifot. g k. 4
3. 19 E. 3. rea
c2it 15. o Liiize
Dier.
Britton,93. b,
Tr. 3 J 1Cobl In
{onimunl
Banco.

a2y 3.3 ¢ 15.
li o rx ', 37.0.
Powiters-cales

E.
E,
3.

Fleta ubi {upra.
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Loroughs priviledged, that is, fuch as have fuch priviledge to hold
plea as London hati.

But London was named for excellency, for that i thofe dayes i
excelled in freedome and fulnefle of trade and merchandizing (wi
order, but without monopolizing) like the good bayliftes of the
kingdome exjorting our native, neceflary, and reall commoditie:,
and importing profituble and neceflary commo.littes.  And in thefe
daycs the exportation farre exceeded the importaton, whercby

[ 323 ] the realme Rourithed in all opulency and in muliirude of {hips, mer-
chants, and mariners, afwellin war as 1n peace, infomuchas takivg
one example that was next my hand, in time when England was
decply innaped in alorg and chargeable war, the native commo-

28 E. 3. 1n dities expoited (as taking onc yeer for example) amounted 1o the

SCaccass value of two hundred and twelve thoufand, three hundred thirty and
eight pounds, the ounce of filver then being xx. d. and the goods
imported to the fum of thirty and eight thoufand four{core pounds,
and ninc pence; whereby it may be concluded what money was
brcught into the realm, and how much the exportation exceeded
the importation.

And to the end, that merchants and others might enjoy the
houfes which they held for yeers, for the advancement of tradeand
traflique, London was particularly named.

(3) Et celuy a que frantenment ¢} Thefe words are fronger,
then if the fatute had faid tenant, and yet the vouchee is taken
within this, and the other branch alfo, as in the expofition uponihe
{ccond branch fhall be thewed.

(4) Sc face irnplead per collufion.] But the termor that 15 to be res
ceived by the fecond branch, which referreth to this, mult not ouely
alledge the collufion, but alledge matter for the {afcguard of hus
intercdt, as there thall be fhewed.

(5) Face defaclt on weille render. ) Faint pleadcr 1s not taken 1o
be within this act ; fee the laft claufe of this act.

(6) Et le demandont eyt querel’.] 'That 1s, 1f the demandant have
execution, and the termor oufted, fo as he may have his action ¢
covcnant. _ |

Regift. 179, a. (7) Le maire et les bailifts tuifcil inquiver, &c.] And this enquiry
muft be done by writ in nature of 2 commiflion grounded upon 1
act, dirc@ed to the maior and bailifes, reciting theleale, the biing-
ing of the altion by collufion, and this ftatute, and concluding th
feo wehis mandamus, quod convocalis pariibns ccradn vobi S, f" f "ff
_/.ffj:.‘?' Z*&f j)./::*?.’.-"zu' *‘dé’?'f:’ﬂ!f, Cldennt ﬁ (Lhﬂl iE, thﬂ tcrmor) GE ﬁ*'ﬁ’fﬁ"’fi.
mefjragio 1Criiivin futi qued juflum ficrat, /E:fzs?m’fmz ﬁzrgzam {’ft
pradii’ bobere faciatis,  And fo regularly, whenany like aumonl;}
is generally given by any ad to do juflice, 1t ought to be z:lon.=cd H
force of the kings writ grounded upon the a &, and the writ groud y

: 1 ' : ' , . fptatiin
upon this a& is called, Breve de inquirendo weritatém Suger fici

G/oc’.
17 E. 3. fo. 29, (8) Execution del judgement pur le demandant foit Jit pendrs.] ng
Kelw, 108. b, as the leflor and his heirs in the mean time having the rcverhfﬂ:
notwithftanding the judgement, fhall have the rent and fhall pur
walte, &c. o i
a4 E. 2. Receit (9) En mefme le manner foit fait de equitie 17 r{e{' cafe :;uﬁ
150. 10E. 3. 45+ juflices, [t le termor ceo challenge devant jzzdgemem.] T]]IS_ ter mojac'obi
21E.3. 1. 17 E. "he by force of a leafe by deed, asit was refolved Trinite 3.

3- 29 ubi fupra. This
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This is the firft aét that gave receitin any cafe, and by force of
this a&t the termor before judgement may pray to be received to
defend the right and intereft of his term upon the default, or
vender, or aent dedire of the tenant, but not upon faint pleader:
and tenant by itatute merchant, ftaple, and elpir are taken
within this branch, afwell as within the former branch of this
act,
| And it 1s not fufficient for the termor to alledee collufion, but he
© mut alfo traverfe the point of the demandants writ, or plead
{fome barre to his title; for this law that giveth him to be received,
enableth him to plead for the {afeguard of his intereft.

The termor wmnult be received before Judgement, and albeit he
doth defend his term, he {hall not arreft judgement, but fufpend
exccution during the term; for thefe words, £z mefime le manner,
maketh this branch in equipage with the former.

If the tenant vouch, and the vouchee enter into warranty, and
afier make defaule, the termor fhall be received ; for albeit the firfk
branch (whereunto this doth rcfer) is when he that hath the
franktencment make default, yet 1n as much as the vouchee is
tenant 1in law (this law Dbeing beneficia]l for {afeguard of the
intereflt of tiie termor) he fhall be received, for it 1s within the
{ame mifchief,

CAP. XIL

f) URVIEIV ¢ enfeininty que [i E 1

323

12 E. 13, 8.

19 E. 3. Receilt
112. 9 E. 4. 30.
7H.,7.11, 12,
2t H. 7. 25.

14. H. 8. 4
45E.3 7. 27 H,
8. 7. 19 Eliz.
Diet 263. b.

[ 324 ]

10 E. Qe RECE?T-
IS-

14 H. 8. 4.
27 H. 8, 7,

s provided alfo, that if a man,

home foit implede de temement en
mifme la citie (1), et veuch forrein’ a
sarrantic (2), quel veigre en la chan-
ety et et bricfe de forimons (3) for
farrantor a certe jour devant juflices
(i bankey et un auter briefe au maire
et as batlifesy que ils furceffint (§) en
le parolle que eft devant eux per bricfe,
Jfques a taunt gue le paroil’ de le gar-
Funtce ferra termine devant juflices du
bank ( 4): et quant le parol de la gar-
rant’ forva termine devant juflices du
szz,é'-_, donques ferra dit an garrant’
guc 1l veigne en la citie de Londres a
”;"’/Pﬂfgn’ de chicfe plee.  Et le deman-
“antper fa fuit eit brief de juffices (6)
de banky arw maire et s bailifes, que ils
Votlent avant en Jg plee.  Et fi I de-
;naua’m:t Fecover wirs le tenauty veigne
zi-;z;f‘:if «s :j'zﬂf'ces de _fm?.('.. et ¢i?
ft‘muﬂr gft?m;j ct as bailifes, que fi le
ffﬁ’ﬁl‘f.ﬁ:‘b‘#zj ; e Derdyen e 1k fa-
slie ia terve. {7 )y et retorne

ex , N
‘ent en bank q certe joury et apres

/bz‘t

impleaded for a tenement in the
{famne city, doth vouch a foreigner to
warranty, tnat he fhall come into the
chancery, and have a writ to fummon
his warrantor at a certain day before
the juitices of the bench, and another
writ to the mayor and bailiffs of Lon-
don, that tiney fhall {urceafe in the
matter that is before them by writ,
until the plea of the warranty be de-
terrnined before the juftices of the
bench: and when the plea at the
bennch fhall be determined, then fhall
he that 1s vouched be commanded to
go into the city, ro anfwer unto the
chief plea, And a writ fhall be
awarded at the fuit of the demandant
by the juftices unto the mayor and
bailiffs, that they fhall proceed in the
plea. And if the demandant recover
again{t the tenant, the tenant fhall
come before the jultices of the bench,
which ihall direct a-writ to the mayor
and bailifts, that if the tenant huve

Lb 3 loft
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Joit maunde au wifconnt du pais on re loft his land, they fhall caufe the 13y
garrantee fu'fl fummons, que il luy to be extended, and valued; and fhyy
Jace aver de la terre le garrantor a le return the extent ata certain day intg
valnee. Vide Articul” Glouc. corre€t’ the bench, and after 1t fhall be con.

anno 9 Edw. 2. manded to the fheriff of the fhjp

(where the warrantee was { uramoned)

that he f{hall caufe him to have

much of the land of the warrantor iy -

value.

Efj{n{’nj 24°. 354. Coke plas f. 170, 41 Ed. 3. f. 2. Kell f, 109. Titz. Refceity 106, Regith, 4,
g Ed. 1.

The mifchief at the common {aw, when the tenant did vouch
one to warranty, and prayed that the vouchee might be {fummoned
Regift. 2. b, in a forein county, was the great delay that the demandant had
gifﬁitills thereby, and {pccially in London, for that in London the pla
correctod by the  COuld not be removed neither by o/t nor pone; but the plea was
ftatn © of g . 2. put without day, and the record removed by the kings writino
intitied, Ariicu- the ccurt of common pleas, &c. and {fome did hold, that at the
fos Staruri Gloc”  common law the inferiour court was put out of jurifdi€tion: b
correclss; S pow by this ftatute, and that of ¢ E. 2. the demandant fhall fe
. out of the ¢hancery a writ of _ﬁ:f;z.vfwz.r ad q,:{a:r'r:z;;rizmzd:m agatnft
[ 325 ] the vouchee, retornable before the juitices of the court of common
pleas at a certain day, and another writ out of the chancery calld
a recordare to the maior and bailifes to remove the record before
the fame juftices at the {ame day, and thereupon the maior and
bailifes, being required thereunto by that writ, to prefix the day of
the return of that writ to the partics to appear at the return of tha
Fle'a li.z. c. 48, WIt3 and when the court of common pleas hath dCtCI‘[HIH&El of
Resiil. 2 7. the warranty, then the wvcuchee thall be commanded to gomio
8 Aff.22.15E.3. London to anfwer to the chief plea, and by a judiciall writ the
Record37. 49 E. court of common pleas fhall remand the record, requiring themto
2;%_33‘:‘12{2?'{{:; prcceed in the fame pleas and fo forth, as it is contained in both
cord 13. 11 H.4. thele alls. _
27,28. 14 H. 4. (1) Enla citie.] That is, the citie of London {pecially named
25. 13H.8. 1. for the coufe aforefaid, but extended by cquity to all other pri-
5 £.6.Dicr 69.  Jedoed places where a forrein voucher is made, as to Chefter, Dur-
12 k. 13. Voucher .
ham, Salop, &c.

1¥e. 271 E. 3. _ ) o _
ibil. 122 :3313.1. Ancientdemefne is (as fome do hold) within this ftatute, becaule

ibid. 269. 35 F.2. the freeholdis in the tenants, and is within thefe words (" Seit implai
ibid. 376. B E. 4 Ay te5meni ) but otherwife it is of a tenant by copy roll 1n a court
i;"g‘:fa}i’fji‘é baron, becaufe he hath no franktenement. | g
remover plea 23. (2) Pouch forrein® a garrantie.] De forinfecis wocatis ad wan -
Temps E.1. Gar' 2/an, that is, when one is vouched, and the tenant prayeth that the
devhartres 3. yvouchee may be fummoned in a forrein county. _

1 H. 7. 20. 27 H. * This act being a beneficiall law for furtherance of juftice, and

.20 Palch, 1y : . : . : . : . :
... 2 for ouftins of delay is taken in this point alio by equity, not oncly

H.b8. Ror. 544, N~ ; . ‘ ;
in communi to forrein pleas in reali a&ions, but alfo to pleag although tne;;l Eb
binco not forrein, yet for default of power to proceed, the fame fha efh
“ 46 L.3. Vou-  removed ut fupra, and remanded #¢ fupra: asif in an a&lion aund

rit of
et
(he

";}l”fif‘é I_é 4 trell the tenant plead baftardy in the demandant, orin 2 W
e oy B m ‘j-i » *

ln 3;3; H. 6. 42, dov(cr the tehant ,plﬁzld ques accoxple in loyall zfzqgr:'?t;ﬂ@: !
'1..:':1. 8 G- b,. ' ] ) ' "
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b the court in London, or any like inferiour court cannot award a
writ to the bithop for tryall thereof, for #ullus alins preeter regem
pqﬁz fpyéo;ﬁ demandare inquifitionem fac_z'mdam. And an_other treat-
ing of the plea of e unques acconple, in barre of a writ of dower,
{aith, ac 2 clius quam rex demandaret epifcopa quod inde inquireretur,
epifecpus alterins mandatum quam regis non temetur oblemperare; and
Jicrewith agree our books in all fugceflions of ages.

And therefore if fuch pleas be pleaded in London, or fuch other
snfericur courts, the record thall be removed; and after a writ to
the bithop, and certificate made by the bithop, the record fhall be
remanded : © and 1t appeareth that this aét doth extend to reall
a@tions wherein voucher lyeth, and not to perfonall altions; 9 and
left that forrein vouchers fhould be ufed fer delay, they muit thew a
charter, &c. comprehending warranty to the court.

(3) Peigic en la chauncerie et eir briefo de fummon-y, &c.} ® This 1s
correCted and altred by the faid article upon this ftatute in ax.
g E. 2. for by that ftatute the maior and bailifes fhall adjourn the
parties before the jultices of the bench at a certain day, and fhall
{end the record thither, £¢ Je juftices face fummon le garrautee devant
eux ¢t pledent le garrantie, and hereby the juftices of the bench fhall
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® Bra&.l. 3. fo.
106. Brit. f.248.
b. Fleta,li. g, c.
z24. 8 E. 3. 59,
14 E. 3. Trials
63. 24 E.3. 33,
42. 40 L. 1. 2.
44 E. 7. 28.

35 H 6. 30.

30 11 6 213,
37 H. 6. s0.
14 H.7.21.

21 H. 7 34, 335,
14 H. 4. 26, b.
Judgement cite
per Hankford.
< 3 H. 4. fo. 12.
12 H. 0. 6.
d25 £. 3. Vou-
cher 316,

¢ g k.2, ubl fu-
pra.

award the fummons ad auxiliandun:, 5c. and f not fetch 1t out of f See a notable

the chancery : and by the faid aétof g
at the day given in banke the tenant make default, a p2tit cape thall
be awarded to the maior and bailifes, to give judgement upon that
default, If it cannot be faved, &c.

In a pizcipe 1n the huftings in London, the tenant voucheth one
in London, and other forrein vouchees in the county of No:ffulk,
&c. Inthis cafe afivell the voucher within London as the forr-in
vouchers thall be removed, for although the words of this a&t be,
voeh  forrein’ a garrantie, yet becaule procefle mufl be made
aganit all the vouchees at one time, and if procefie thould be made
by thz court of common pleas oncly againft the forrein vouchees,
clthough they came in, they fhould not warrant, nof anfwer with-
out the others betore procefle were determined againflt them in
Lor-:don; fo as ncceflity requireth, that preceffe {hould be made
ayaindt all at one time, and that ought to be done in the more
werthy court, and when the warranty is determined in the court of
common pleas, all thall be remandcd.

E. 2.1t is provided, that if cafe,Pufch. 31 E,

3. ﬁ]‘ 3[. o &bi
in Libro meo.

49 E. 3. 9 & 10,
50 L 3. Voucher
217. 29 Afl. 48.
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(4) Lue le parol del garrantic firra termine devant les juflices del 18 E. 3. 1.

L.'

5:?}::%&'.} ["his is the power given to the jiftices ¢!
Common pieas, and this a& 1s in nature of a commiflion to them,
therefore it is good to be feen what is within their commiflion,
the words of the faid writ of recordare are, Ut terminata war-
rantia illa coran brecfar’ juftic’ cadem recordumn et proce/s’ wobis remit-
lemus, ¢, :

Ifthe tenant vouch a foreinesr to warranty, and the record 13 re-
moved into the court of common rleas to determine the warranty,
the vouchee may vouch over in a forcin county, and that vouchee
AV vouch over, and if the vouchce make default, the court may
111:3;1_{6: procefie agamil him, &c, Quia quando lex aliguid alicu! con-
‘ily omnia incidestia tacize conceduntrry but none of the vouchees
@a plead in chief, bat that mull be pleaded in the inferiour
owrt, for that is not within the faid commiffion given by tis
L But if the demandant in banke aprear not, thé court may

| Bba - award

the court of 49 £. 3.4, 104

Pafchn. IS H. e
Rot. 343. in
COor.munt bances

) E. 6. Dier 69-

Kelw.109.13E,
3. Vouch. 138,
32 E.3.1bid. 101,
so E.4.1bid.2 17,
41E.3.31. 42
E.2.1. 449 E. 3.
Vouch.224. 20
E. 7. Effvin 28.
g-q.ﬁ:'lz- 16 E-
3. Efi in 167,
238 H. 3. 1.



18 E 1. 1. a. b,
tir. Receir 106,

11 L. 3,
Recelz 123,

Lrafl i 2. L G 3.

4

71 £. 3. Receit
123,

Reit. fo. 7.

il 24. T, 2. in

coam boane JRait,

-

Yivee 9 Vonrres,
210 334 €17,
Colie P20t 176,
N e e the

forvign Youcher.
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Glocefter.

award a non-fuit as incident, and {o the tenant in banke may },
efioined, ‘
In dower in the huftings in London againft the hufbandand wif:
who vouch a foreiner to warranty, whercupon the plea is adjourn::d,
into the common pleas at a certain day, at which day the hubarg
and wife fued out a writ againit the vouchee; whereupon the
vouchee appeared, and the baron made detauli, and the wife prase]
to be received upon his defaule; and by the rule of the couy 1

Cap. 12,

was received, and that 1t was within their commiflion, for tiar the
defauit was made In this court, whereupon tihe land was to be lof |
1f fhe were not teceived; for 1t 1s a maxime n law, Neceliias fiul
lege nei conmtinelurs quia guad alias non off lic:1:m, necelfitas facit licitun,
but vet others are of another opinion.

(5) Unauter bricfe al maire et bailifes que ils furce/s’, &c.] Thati,
the {aid writ of recor dure, whereby they are commanded guod recor-
duns et proceffum ejuidem loquelar cum oniiibns ea tangentiCus jufticiariis
noflris de banco fub f1gillo weffro mitiatis, "Tc. which to them 1s a i

perfeclsas 1n law,

(O) Lt L demandant per fi fute eit briefe des juflices.] This isa

proceavizao in lsquela direéted to the maior, &c¢. to proceed, which

you may rcad in the Judiciall Regiiter.

(7) DLie ifs jacient extender la terre, &c.] For the better pers
formance of this a&t, the tenant muil turmife, that execution s fued
againft him, and pray a wenire fac’ recordum.

By force of this aét the jultices of the common pleas upon tha
record fhall award a writ of extendi et appreciari fuc®, to the maior
and bailifes, which writs grounded upon this aét are {ufficient ex-
pofitions of the {ame, and will refolve many doubts that may anfe
thercupon.

A notable record you may read ia 740 G. in the chamber of the
Guild-hall in London. fol. 7. in arro 24 I& 3. whereby it appearcth
that ‘Thomas Droken:field and Emme his wife brought a wnt ¢
dower in the huftings, againit Alice Colwell, to be indowed of 2
Lioufe in London, of the indowment of R. de Envil late her baron;
the tenant appeared, and vouched to warranty Thomas fon and
heir of John de Colwell, and prayed that he might be fummoncd
in the county of Middlefex, whercuron the recerd faith, Dies dats
eff pariibus ccram jufficiariis domini vegis de banco aprd Pf”f;jfm’ in
craffing purificationis, ut tanc jfiat il Juxta forinan artic’ Gled'y fio
civibus London inde correfs.

And there it appeareth that the juftices of the common plqﬂﬁ
awarded the fummons againft the vouchee, who appearcd upo the
oraud cape, and entred into the warranty, ides loguela preed. remilla-
tur {12 Hufling’ coramn majore et wicecom® wt ibi ulterius faty prois ha-
tenis de jure frert confuewit : whercupon a-refummons was awardf:d
in the huflings againft Alice the tenant, et iderm dies given to Ui
demandant, at which day the tenant appeared and the vowehe
alfo, and rendred dower, and thereupon judgement was giveh

ﬂile
‘i

arainft Alice the tenant, ef Jictun: off per curian didle Aliciez, qu

)

Jeqeatnr in ciia doirini regis covam jufficiariis de banco ad habimiui

dz terva &icd Thone de Coleavell tonentis per wwaryantians n {.‘Wfﬂfﬁf:
Midd’, f fibi viderit expedire. And afier the tenant came 1o the
court of common pleas, and prayed her remedy againit th_e vowcPEfé
furmifing that execution was fued acainit her, and a t_hlfd part 0:
the houfe delivered to the demandant, whereupon a wiit iffucd ogf
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of the caurt of common pleas, ad wenire faciendum recordum coram

327

Juftic’ de banzo : by which it appeareth that in the huftings by the
torein  vowcher, placitum preedic?’  fine die wvemanfit, et partes

ﬁ,-,,:({j;?’ fecundum formam flatut: coram preefatis jufliciariis noftris
ppud IFeftin’s ut eadem Alicia @gr/frs pwea’z'f_?’ lf?;:ﬁ:?"t’ﬂiﬁ'?ﬁ de warf-mrfz'a
fu habende Jfecundumn formam cjufdem flututi profequi poffit, adjoranat®
jkiﬁwﬁ . (c.jf‘ . L ‘ _

| have {et forth this record the more at large for that it {etteth
forth this ftatare, and thart of g E. 2. 1a their lively colours, fo as a
man muwv fee that (as itwere) atted, which by thofe aécls is required.
And 1 krow that m:ny have followed that precedent; which is
worthy to be {eene at large: but he that 15 defirous to reade this
whole chapte~ in a fmall map, let him reade Fleta who faith, De
qarrantis vuca 15 extra jurifvictionem bujufmodi locorum privilegiatorum
(vis. civitat’ et burgorum, ‘Jc. ) taliter ffatutum eft, guod f1 fmpfaci-
tati per by ve de recto alrquen jorinfecum cvocarunt ad awarrantun, tunc
peridrans fire de can:ellaria duo brevia, wix. ad fummon’ warrant’
ar o qufic’ ce hanco ad certum diem, et aliud balivis civitaris, quod
pla tion died juperfedeant, donec de placito warrantie fuerit terminar’,
guando rerminat’, dicalwr warrantis, quod adeant ciuitatem ct refpon-
deant de placite principali, et babeant brevia judicialia ad balives quod
feasmenia petita extentantur fi fuerint amiffa, et recornentur extent® ad
cirtunt diem coram juflic’ per quos mandetur vicecom’ quod faciat tenen-
tibus habere ad valenciam efchamoium, And it 1s worthy the obfer.
vation that at the common law in cafe of a forein vowcher in the
hultings of London, the plea was adjorned before the juftices in
eyie, when they came to the tower of London; for the court of
the huttings Lonldon was not derived out of the jurifdiGtion of the
court of common pleas, as other courts that have power to hold
pleas reall are, and therefore the adjornement was (as hath been
a1d) hefore the jutlices in eyre: for the antiquity of this court of
hullings  amongft the laws of S. Eldward, yoa fhall reade,
Debet enim in  London, quee caput efl vepui ot legum, Jemper curia
rfﬂfﬂ:’m reges fingulis Septimanes diz Luince Lufting:s federe, et teneri,
e,

Fleta, 11, 2.c. 48

Int® leges Ed.
Regis Lamb,
- 136, be

CA P, XII.

PURy IETY ¢/} enfement, que del
; _f;wsz*f que plee ferra move (1) en
‘dclicde Londres per briefe, que le te~
nant (2) neit power de farre wafie (4.),
e g/.?rfpz.wmt due tesernont que * é_’/f e
“omaunde (3) pendant le plee (§), et
L fuces le maire of les bailifes facent
garde a le fuit le demandant. Lt mefine
e ord’ of Jlatute foit garde en auters

citi -
tes, boraugbs, et ailsurs per tout le
-‘"ﬁmfm.e_
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(Ratt, pla, §,
Regit, 75{))1 337-

I T is provided al{o, that after fuch

time as a plca fhall be moved in the
city of London by writ, the tenant
fhall have no power to make any
wafte or eftrepement of the land in
demand (hanging the plea) and if he
do, the mayor and bailifts fhall caufe
it to be kept at the fuit of the de-
mandant. And the {fame ordinance
and f{tatute flizll be obferved in other
cities, borouzhs, and every where
throughout the realm,

14 H. 7. f. 7. 10, Dyer, f. 325. 5 Rep. 115. Godbolt, 112. pls 134,

Before
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Bract. fo. 3535.
s H. 3. Efitrepe-
ment 12. 22 E.
3-2. 21E.3.51,
4E.3.22.6 Hg
1. g L. 2.
Eftrepement 171.
2H.6.13. 7H.
6.16.21E.3. 51,
34.E. 3. Eftrepe-
ment I4.

Lib. 5. fol. 48.
Littletons cate.
Regift. 126,
F.N.B. 61,

31irror, fo, 75.

Lib. 5. fo. 115,
Foljambes cafec.

Rot. Parl,
.."-3 E- 3- nu. ]9-

238 H. 6. 8. b.
¥Y.N.B.61.b.

22 E. 3. 2.
FIN‘B- 61' PI

4 H. 6. 16,

12 R. 2. Eftrepe-
ment 6.

22 E. 3. 1bid. 7.
3 H. 6. 17,
¥.N.B. 61. h.

~» . 6. 13.

33 Hi 6 6.

14 H. 7. 8. be
Y. N.B.61.1.
Dier. 16 Lliz.
313,

34 E. 3. Eftrepes
nwene I§5.
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Glocefter. Cap. 15,

Before this ftatute there lay at the common law a wry
eftrepement after judgement, and before execution; and fy 4
eftrepement doth lie for wafte done after verdidt, and before
judgement,

'There are two kindes of eftrepemernts prolisiting walte pendens,
placize, one originall, and may be fucd out of the chauncery, eithe
together with the originall praecipe by which the land 1s demaundeq,
or at any time after pendant Iz plea directed to the fherifte, the party,
or both; the other 1s judiciall to be graunted by that court when
the plea dependeti.

And fome doc hold that the originall writ of eftrepement Jid Ij;
at the common law to prohibit any waflte done perdente placiss, for
(fay they) there lieth a writ de benis arrefiandis ne tf’{]fpemm- pendmnts

placito, &Fc. g fortiori in cafe of inheritance, wherein if walte thould

be done, it thould be inconvenient, and again{t the common wealih:
bat certain it is, that the judiciall writ 1s given pendente placito by
this {tatute.

(1) Que plea ferra move.] Some doc hold that this is to be in.
tended of reall aétions, whercin no damages are to be recovered,
for that in reall ations where the demandant f{hall recover da.
mages, he thall recover damages peadant le briefe, and that is the
reafon, that in thofe cafes the demandant count to no damages, and
therefore in thofe cafes the tenant might be doubly charged, once
in the eftrepement, and again in the principall action. 'To this 1t 1
by fome anfwered. . Thatthis ftatate is generall to reall actions.
2. 'There is no mifchiefe, for a recovery of damages in the onc 15 2
barre to the other. 3. It is (as hath been faid) inconvenient and
againft the common-wealth- that wafte fhould be done.  But where
damages are to be recovered, but not pexdente placito, there without
queltion the eltrepement doth lze. _ |

Among(t the petitions of the commons in the parliament holden
in anno 28 E. 3. one was, that the writ of efirepement might he
every altion where the party fhould recover damages for eltrepe-
ment after the writ purchafed; and the anfwer was, the old Juvs
fhould be continued.

(2) Que le tenant.] If the tenant make a feoffernent pendont:
placito, in law he remaineth tenant; and yet the demandant may
have an effrepement againit him and the feoffce alfo, and fo agam:
the tenant and tiie vowchee or price in aide.

If there be two tenants, the demandant may fue an eﬁ{CP‘-’;
ment againft the one of them; and after judgemcnt a wiit ©
eftrepement lieth againft the tenant and ftranger by the common
law. o

[n an eftrepement the tenant fhall not have his age, for 13518
nature of a trefpaflc. r

In the eftrepement pendente placito, the demandant _fhall not
recover damages before judgement be given in the Rn_nc:palh |

If an eftranger of his owne wrong without the privity of ths t’-:
nant doth eftrepement or waite afier the writ {ucd out, the tenats
fhizll not be punithed for this walte. ;

(3) D tenement que ¢ff en demannd.) In a feire fac 10 e:{ecutcﬂt
fine or a recovery (though no land be demaunded thereby ) };i
may the plaintiffe have a writ of eftrepement, for 1t s 1 _E‘fl”;:l
mifchiefe, and fo it is in * a guid juris clamat, and 1n an attalnt &
eftrepement doth lie, and yet no land is demaunded. n

3

-
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I» an action of wafte no land is demaunded, and yet an eftrepe-
ment in that cafe leth. _

In a particione fac’ No t:ﬂ:repement doth he, for both of then} are
in poflelfion, and there is no reafon, that one fhall be reftrained,
2nd not the oth r.

1f 2 formedon be brought of a mannor, and the demandant
;e out an eftrepement, and after that a tenmancy efcheat, the
wric of eftrepement extends to the land efcheated, becaufe
it commetn in lieu of the f{ervices, and yect that land was not
demaunde.l.

(4) Neve pewwer de faire avaffe.] ‘The tenant notwithftanding
the prohibitien in the writ of eﬂ:repement. may cut down corn,
or grafle, or underwood, or the like, {o 1t be no wafte or de-
{trution.

(3) Pendant Iz plea.] This 15 to be underftood of a judiciall writ
of eftrepernent granted out of the court of common pleas, &c. when
me principall wiit is retourned, for before that it 1s not de-
pcading there, but the demandant may have an originall writ of
cltrepement (as hatn been {aid) together with the principall writ
out of the chauncery..

This act 1s {fo conftrued, that by a confequent the party fhall re-
cover damages for waite done (‘pendente placito ) after the writ de-
livered, and therefore it is good policy to purchale the writ of
eitrepement together with the writ. DNote the writ 1t {elfe founded
upon this ftatute 1s but a prohibition, and upon the attachment the
parties doe pleade, &c.

But note upon thz writ of eflrepement at the common law,
viz. after judgement, the plaintiffe thall recover damages
for the walte done before without any prohibition formerly de-
livered,

Andupon a writ of eftrepement grounded upon this a&t, the
fienife may refitt them that doe offer to doe wafte; and if
otherwifc he cannot doe it, he may lawfully imprifon them,
or make a warrant to others to doe it, and if neceflity require

i he may take pof comitarus: fo odious in law is walte and
deftrudtion., |

C AP. XIV.
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4 E.3.732. Fol-
jambs cafe ubi
fupra.

32 R. 2. Eftrep.
Br. 13, Pafch. 33
. 8. Bendloes.

¥Y.N.B. bz,

F.N.B. 61.¢¢

13 H. 8.1,
2 H. 6. 13.

Regift.judic. 13,
22 k. 3. Bftrepe-
ment g.

Foljambs cale,
ubi 1upra,

LE roy grant de fa grace as citi-
zens (1) de Londresy que la on
avant ces heures ceux queux fueraont
da//c‘y"-fes de lgur franktencment en mefme
la citie) ne potent recouer lour damages
awart le venue des juftices a la tower >
1ie deformes iceus dijjetfics eyent lour
‘f‘?”ff §¢3 per recognifans de laffife, per
;:: qute zf.\ recoveront lour tenemerts, et
:‘}:u dz/ﬁ’{ﬁ??‘s Jorent amercies devant
¥ varons dexchequer, queux un foits
Per an veindy’ on le citze a ¢co faire.

Et

HE king of his fpecial grace
egranteth unto the citizens of
l.ondon, that whereas beforetimes
they that were difleifed of freehold
in the fame city could not recover
their damages before the coming of
the juftices' to the tower, that from
henceforth the difleifees fhall have
damages by recognizance of the {ame
afife whereby they recovered their
lands, - And the difleifors fhall be
amerced before two barons of the ex-
“ chequer,
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Et ceo fort maunde a treaforer et as
barons dexchequer quels le facent faire
chefcun an per it. de cux a lour lever
apres la chaunceleure. Et les amerce-
ments per les Jummons del ef-hequer
Jfozent lev’es al oeps le royy et al ¢fche-
quer deliveres.
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Glocefter.

Cap. Ir

chequer, which fhall refort opee .
year into the city to doit, Ay {E
thall be cominanded unto the burons
and to the treafurer of the exch_quer
that they {hall cauie it C‘,‘\'E‘I'y year H;
be levied by two of them at tg
rifing after Cuandlemas.  And
amcrclan.«nts by fummons of the ev.
chequer fhall be levied to the kinys
ufe, and be delivered at the exchye.
qucr,

The mifchiefe before this ftatute was, that in London 1f one were

P

Fleta,li.2.c. 48, duflvifed of his freehold, he could not in the adife of frefhforco Fego-
ver damages, but the land onely, becaufe the affife of frefli-force

did not lie by originall wriz, but by bill ;

anc therefore if he would

aab.intrat. Ratt,
¥F.N.B. 7. 113,

Brat. 104, b,

recover damages, he muft tarry unull the juflices in eyre cume
Into the tower, which came but ouce in f{even yeares:  and
theretore this ftatute doth give damages in the affife of frehforce,
and by equity it extendeth to Glocelter, and to cther citics and ho.
roughs which by ufage and cuftome hold plea of aflife of frefhforce
by bill.

Nete Bra&on faith, Recognitio affife nova diffeifina multis V! il
excogitata et tnventa recperanda peffiff. gratia, ut per Junmnarian cg.
witionem abfque magna juris folemnitare, quaf: per coupendium negolium
terminetier : and 1t was called [affifa nover diffeifince | in reipe& of
the delay before the jufticesin eyre.

(1) Citizens de Loudres.] Note London is a corporation by pre-
fcription, and therefore may have divers names of COrpQration, as

namely here (citizens.)

CAP. XV.

P URVIEIV off enfement, que le

maire et les batlifes avant le venue
de ceux barons enquergent des vines
vendus encounter laffife (1) ct e pre-
fentent devant eux a lour wvenne, et
dongue foicnt amercics, la cu ils SJoilent
attendres jefque a le venue des juflices
ervaitse  Dones a Glovcefire le quart
jour de Oéiobery lan du raigne le roy

Ldward fits e w0y Fleinry, 6.

T 1s provided alfo, that the maior

and bailiftes, before the comming
of thofe barons, fhall enquire of wines
{old againft the aflife, and fhall prefent
it before them at their comming, and
then fhall be amerced where before
they were wont to tary unto the com-
ming of the juiticicrs in eyre. Gl‘f'ﬂﬂ
at Gloucefter the 1i1j day of chobei'}
the VI. ycar of the reign of kngd;
ward, the fonne of king Henry. [ K4
2ell’s tranflation.]

L - - - - . T tl
The Tize mifcliiefe was concerning the enquiry of the breacs of

ailtfe of wines, as before in the former chavter concerning th
very or damages: therefore this act giveth power to the mayor?

¢ recd-

il

bailiffes to enquire of the breach of the affife of wine, and nott

tarry ull the jullices in eyre do come,

({) Dz
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(1) Des wines wendus enconter laffife.] This ﬁatute here intended Cap. s.
- limited by the {tatute de ﬁ.ﬁariéu{ et b:*af:mz‘ar:ém. N

Afifa win cexndum  affzfan ”(."c::':.?zznz reges aé_[fr-vqfﬂ_.*‘, fcilicet .@rfgr-
tiam ad xif.d. (T fi tabernarii illam affifanm excefferint, per majorem

ot baliwos oftia clandantur, et non
Leentiom & demino rege obtinuerint.

ﬁgjj _7::1’5‘ 01

permittant winum vendere, donec
But this act is repealed by 21

[ 231 ]
STATUTUM de WESTMINST. SECUNDO,

Editum Anno 1 3 Edw. L.

‘The Preface of the Statute of W. 2.

C UM nuper dominus iexy in quin-

dena Sanilt  fohannis Baptifie,
anno regni fur fexto, convecatis pra-
latisy comitibus, baronibus, et concilio
Juo apud Glouceftre : quia plures de
regno fuo exheredationem patiebantur,
e quod 1n multis caftbusy ubi remedium
appsna debuit prius, non fuit per pre-
deceffores fuesy aut per ipfum yeinediu
provifumy quadam flatuta populo fuo
valde neceffaria et wtilia edidity per
que populus fuus Anglicanus et Hyber-
nus fub fuo regimine gubernatus, ce-
lerisrem jufliciams quam priusy in fuis
oppreffisnibus confecutus eff, ac quidam
cafusy in quibus lex aeficiebat, remain-
ﬁrzm:t indeterminatiy, et quidam ad
reprumendam oppreffionem populr re-
manferunt flatuend’. Daminus rex in
Pﬂf'f!f??minta Juoy poft Pafehamy, anno
regu fui tertio decimo apud Weftmin-
Jierymnultas oppreffiones populi, ct legum
defecius, ad Juppletionem dictorum sta-
tuborum apud Glocefler edtorumy roci-

fart, fecity ot Ratuta edidit, ut patebit
n fequens’.

HEREAS of late our lord the

king, in the quinzim of Saint
John DBaptift, the fixth year of his
reign, calling toxether the prelates,
earls, barons, and his council at Glou-
cefter, and confiderinyz that divers of
this realm were di‘herited, by reafon
that in many cafes, where remedy
{hhould have been had, there was nene
provided by him nor his predeceflers,
ordained certain {tatutes rizht necef-
{aryand profitable for his realm, where-
by the people of Kngland and Ire-
land, being fubjects unto his power,
have obtained more {pecdy juitice in
their oppreffions, than they had be-
fore; and certain cafes, wherein the
law failed, did remain undetermined,
and {fome remained to becnadtad, that
were for the reformation of (nz op-
preflions of the people: our lord the
king in his parliament, ateer the feaft
of Eafter, holdenthe thirteenth year of
his reign at Weltmintter, caufed
many oppreflions of the people, and
defaults of the laws, for the accom-
plilhment of the faid itatutes of Glou-
celter, to be rchearicd, and thereupon
did provide certain adts, as fhall ap-
pear here following. [T
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Cap. 1,

T is commonly called Weftminfter the fecond: Weftminfter, {c.

caufc this parliament was holden at Wellminfter; and tie fecopg
in refpe&t of the former parliament holden at Weftminfter, calleg

Weltminiter the firit,

!

CAP. I

*[ 332 ]

N primisy de tenementis (1), quee

“multotiens dantur [ub conditione (2 ),
Videlicety cum aliquis dat terram fuam
alicuei wive et ejus uxoriy et bared’ de
2/ fis (3) wire et muliere procreat:s,
adj-éla conditione cxpreffa talt (4.) S
hufufmodt viv et wmulier fine bared’ de
115 viro et muliere procreat’ obiiffent,
terra fic data ad donatorem, vel ad
cjus  bearedem revertatur. In cafu
ctiam cum quis dat tenementum alicua
212 l1berum * maritagium ( §)y qreod do-
num habet conditione:n anncxam, licet
not exprimatur in charta doni, quzz
talis off. Quod fi hujufmodi wvir et
mulier fine havred’ de ipfis viio et mu-
licve trocreat” obiiffeidy tenciitentum fic
datum ad donatovemy vel ad ejus hare-
dem revertatur. In cafte ctiam cun
quis dat temementum alicuiy et bhared
de corpore fuo exeuntibus (0), durimn
videbatur, et adbuc videtuyy bujufmodi
donatoribusy ¢t baredibus donatorum,
quod woluntas dinatorum ipforum 11
donts [uis expreffiy ion juit priusy nec
adbuc ¢ft obfervata. In emnibits enit
preediliis cafibus poft prolem fufcitatant,
ct exeuntem ab 1pfis quibus tenemientum
fic conditionaliter fuit datum, bucufque
nabuerunt bhujufmed: fesffat: poicflatem
alienand: (7) tencmentum fic datum,
el exheredandl exitum corum, contra
voluntatein donatorum (8)y ¢t contra
Formam 1n dono expreflam. Lt prete~
rea cum deficiente cxitu de bhujufmode
Jeoffatisy tenerientum Jic datum ad do-
natoremy vel ad ejus baredes reverts
debnit per formam in charta de dono
(g) Dujufmods expreffamy licet exitus
(/i quis fuerzt) obiiflet per faltum

tonen

IRST, concerning lands the

many times are given upon con-
dition, that 1s to wit, whereany give:h
his land to any man and his wife, znd
to the heirs begotten of the baodies of
the fame mian and his wife, with {uch
condition exprefled, that if the fame
man and his wife die without heirs of
their bodies between them begotten,
the land fo given fhall revert to the
giver or his heir. In cafe allo waere
onc giveth lands in free marriage,
which gift hath a condition annexed,
thoush it be not exprefled in the deed
of gift, which is this, that if the hul-
band and wife die without beir of therr
bodies begotien, the land fo given
fhall revert to the giver or his hern
In cafe alfo swhere one giveth land fo
another, and the heirs of his body
ifluing ; it feemed very hard,rand yet
{feemeth to the givers and tlz:ﬂll"IIEIrs,
that their will being exprefled in the
gift, was not herctofore, nor yet is
obferved. In all the calcs aforefaid,
after iflue begotten and born between
them (to whom the lands werc givel
under fuch condition) heretoiorc !uch
feoffees hdd power to aliene lbgiﬂﬂd
{o oiven, and to difherit their ifiu of
the land, contrary to the minds of the
civers, and contrary to the form cx-
prefled 1n the gift. And. further,
when the iflue of fuch feoftecis failing,
the land {o given ought to returi to thfi
eiver, or his heir, by form of !:he_ E_'e
exprefled in the deed, tbough the 1 tﬁe
(if any were) had died: yet b}]’ ;
decd and feoffinent of them (to Who

- TS n) the
iven upon conditio
land was {o given up Jonors



